IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCIRECEIVED
IN AND FOR ESCAMBIA COUNTYE' FLORIDA SEP 0.3 2003

BERNICE SAMPLES, et al., | .
Plaintiffs, Case Number 2001 CA 000631

vs. _ ‘ Division: “J”

CONOCO, INC.; AGRICO CHEMICAL

COMPANY; and ESCAMBIA TREATING

COMPANY, INC.,

Defendants.

CLASS CERTIFICATION ORDER

THIS CAUSE is before the Couft'onl the plaintiffs’ November 30, 2001, Motion for Class

Cerfification and Memorandum in Support; the defendants’ February 28, 2002, Opposition to

_Plam‘uffs Motion for Class Certlﬁcauon and the Plamtlffs Reply to Defendants’ Opposition 1o

- Plamtlffs Motmn for Class Certification, filed on May 7, 2002 On July 1, 2002, the partzes Jomﬂy

submitted Stmulatlons of Fact for the Lmuted Purpose of Use at the Class Cemﬁeatlon Heangg

- [references to which will made herein as “Joint Stipulation No. #"] and a J oint Agreement on

- Documenta_ryEwdene bywhlch the parties stlpulated tothe ad.rmssrblh‘ry of the evidence referenced
herein fm ihe purpose of the certification proceedmg The Court af’cer eon51derat10n of the
p]eadmgs, the exbrblts the case file and the relevant case law, as well as the July 2, 2002, oral
arguments and srlbrmssmns ofthe partles ﬁnds that the plamtlffs are errt1t1ed to class representation,

however the actual class geographic boundanes are smaller than those proposed by the plamtlffs
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BACKGROUND |

On March 23, 2001, Plaintiffs filed this class-action lawsuit in state court against Conoco,
In_c.' (“Conocq”), Agﬁco Chemical Company (“Agrico™), énd ﬂ]e Escambia Treating Company
(“ETC™).! Plaintiffs’ First Amended Complaint, filed Novemb é_r 30, 2001, alleges trespass, private
nuisance, unjust an'chment, strict liability and negligeﬁca. Plaintiffs seek to recover damages,
including r.estoration costs, allegedly arising from environmentai_ contamination gssociated with the
' iﬁdustrial f_acilities owﬁed and operatéd by edchrdefendant. . |

Defendants thereaﬂér removed this action to the US District Court for the Northern District
of Floﬁda, alleging federal queétion jurisdiction, oﬁ ginal jurisdiction pursuant fo the Price-Anderson |
Act and fraﬁduicnf joinder. On August 7, 2002, the D_istn'qt Court, Judge .Collier, held that the
plaintiffs’ claims did not depend on the conistruction or application of the Constitution or laws ofthe

United States, were not ‘completely preempted by the Comprehensive Environmental Responée,

 Compensation, and Liability Act of 1980 (“CERCLA™), Pub.L. No. 96-510, 94 Stat. 2767 (codified

| - as amencigd at 42 U.S.C. § QGOi et seq.), were not based on a federal ﬁausé of action created ‘by
CERCLA, did not “challenge” consent décrees between the _defendants: and the Environinental
o Profection Agéncy, but.sought remedies within the control of state courts-ﬁhich do not conflict with
CERCI_.,A- and thus lacked federal quesﬁon jurisdi{;tion. Judge Colliér aiso determined (é) tﬁe All
| Writs Act d1d not support removal; (b) the plalntlffs colorab]e claim against the Escambia Treating
Company, a dissolved Flonda corporation, and thelr intention to obtain a Judgment against it

- precluded a finding of fraudulent j joinder and, thus, of federal diversity jurisdiction; and (c) since the

! Escambia Trf:atmg Company closed its operation at the subject site in 1582. The corporahoﬁ was
adminisiratively d1ssolved by the Florida Department of State in 1993. It has not entered an appearance in t]ns
litigation. : .
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plaintiffs’ claims did not state a cause. of action under the Price-Anderson Act, 42 U.S.C. §
2210(n)(2) (pertaining to injuries relating to a nucléar incident), original jurisdiction in federal court
under the Act did not exist. Thus, he granted plaintiffs’ motion to remand; Samples et alv. Conoco,
Inc., et al. 165 F. Supp. 2d 1303 (N.D. Fla. 2001).
THE AGRICO SITE

The Agrico Superfund Site (“the Agrico Site”} is located at the northwest comer of Fairfield
Drive and Interstate 110.2 Subsidiaries of Defendant Conoco owned énd. operated the Agrico Site
from approlximate.ly 1963 until approximately 1972. Defendant Agrico ﬁ\#ned the Agrico Site from
approximately 1972 until approximately 1977 anti operated it until approximately 1975 or-1976
when fertilizer production and manufacturing operations c.:{aased.4 | |

Sulfuric acid was produced at th¢ Agrico Site beginning in approximately 1889 and |
superphosphate fertilizer from approximately 1920 until approximately 19755 The plant produced
| superphosphate fertilizer, and, beginning in épproximately the 1950’s, it also (a) produced sodivm
ﬂoufosilicate, (b) Irianufacfured a fertilizer l;nown as monoammonium phosphate from ammdnia and
superphosphate, and (c) mixed -to;gethe'r nitro geﬁ, pptaésium, and phosphate. fertilizers to make

" commercial grade products.® As aresult of historical opérations at the Agrico Site, fluoride is at least

2 Joint Stipulation Ne. 11.

3 Joint Stipnlation No. 8.

4 Joint Stipulation No. 9.

Joint Stipulation No. 7.

Joint Stipulation No. 10. .

5

6
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present in the Main Production Zone of the Sand and Gravel groundwater‘ aquifer in an area
downgradient of the Agrico Site.”
THE ETC SITE
The ETC Superfund Site (“the ETC Site”) is located at 3910 North Palafox Street in
Pensacola, Florida ? The propertyis 1ocatedbetween one-quarter and one-halfmileto fhe northwest
ofthe Agrico Site and is bordered on the noith by remdentzal ne1ghborhoods on the west byPalafox
Street, on the east by‘ a raﬂroad switchyard, and on the south by an abandoned concrete plant and
small industrial park.” |
The .ETC .Site operated as a wood trqating facility from approxiniately 1942 until -
. approxunately 1982.1° Dunng some or all of that time, ETC freated wood products, including utility
poles and other lumber with pentachlorophenol and creosote. 1 As a result of historical site.
~ operations at thé ETC Site, hydrocarbons relatéd to wood treating opergtiOns, including coal tar,

creosote, and napthalene, are present at least in the Sand and Gravel aquifer in an area downgradient

of the BTC Site.?

7 Joint Stipulation No. 12.

¥ Joint Stipulation No. 13,

? Samples, et al. v. Conoco, Inc., et al., supra (fn. 3).

1 Joint Stipulation No. 14.

1 yoint Stipulation No. 13. '

12 yoint Stipulation No. 16.
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Agrico and VConoco never owned the ETC Site, nor did they own, operate or otherwise
participate in the ETC or its operations. 13 ETC never owned the Agrico Site, nor did it own, operate
or otherwise participate in Agrico, Conoco, or operations at the Agrico Site.™

REMEDIAL HISTORY

The Florida Depgrtment of Environmental Protection (“DEP”) conducted a gmundwater

assessment at .t_he Agrico Site in January of 1987. The study conctuded that the site contaminants,

primarily fluonide and sulfate, had polluted the area grbundwater. EPA ROD QU-2 for the Agrico

August 18 1994, page 4, Declaration.

The United States Envuonmental Protectron Apgency (“EPA”) llsted the Agnco Slte on the
Superfund National Priorities List in. 1989 Under the Superfund program and the direction of
EPA, Conoco and Agrico entered into an Adruinistrativ_e _Order on Cunsent (“AQC”) with EPA 1n
1989 to conduct remedial investigations of environmental conditions at thé Apgrico Site.'s Asr
requlred by the AOC, Conoco and Agrico subsequently submitted to EPA formal mveshgatlons and
. feasibility studres to evaluate potentlal ramedral optlons for site soil cond1trons and for groundwater
Id. EPA issued a Record of Decision (*9/92- ROD”) docuruentmcr the selected remedy for on-sue
. soil conditions at the Agrico Site in September, 1992 17 | | |
On February 15, 1994 the Umted States on behalf of the EPA filed a cost—recovery and

N cleauup action agalust Conoco and Agnco pursuant to CERCLA See Umrea’ States v. Agrico Chen.

B 1oint Stipulation No. 17. . -
' Joint Stipulation No. 18.

- ¥ Joint Stipulation No. 19.

16 3uint Stipulation No. 20.

17 Joint Stipulation No. 21. -
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Cq., No. 3:94-cv-30057/LAC, (N.D. Fla.). The federal government songht to recover costs incurred
by the EPA and the Department of Justice for response actions taken at the Agrico Site and to
~ implement a remedial action for treatment of the contaminated soils located on it. OnMay 3, 1994,
Agrico and Conoco stipulated with the federal government to the entry of a Consent Decree by the
District Court approving the EPA’_S selected remedial action and retaining jurisdiction over the
lawsuit for the purpose oi" enabling any party to petition for aﬁy farther feiief necessary or
appropriate for the cdnstruéﬁon or modification of the Consent Decre;e, effectuating or enforcing
compliance with its terms, or resolving rdisllnutés in accordance with the dispute resol_utibn clause,
which was subsequently approved by the United States District Court for the Northern District of
Florida.”® 7d. |

EPA issued a Record of Decision (“8/94-ROD”) docﬁmeﬁting thé selected remedy for
gl;oundw'ater conditions in August 1994, In 1995, Agrico and Conoco entered into anotﬁer
sﬁpulafion with the federal government for the District Court to enter a subsequent Consent Decree
fegardiné ‘the .grou;t\dwater remedy. United States v. zégrico Chemical 'Co._, supr-a-.‘ After public
haa_ring and comment, iﬁMafch, 1997, the District Couﬁ approved the amended Consent Decree by

~which it approved a second remedial action designed to'monitor groundwater conditions as natural

18 The major components of that remedy included: (1) excavation, solidification, and stebilization of

" approximately 32,500 cubic yards of contamninated sludge and soils from site shudge ponds, (2) consolidation of all
stabilized sludge and soils into one sludge pond, (3) construction of a RCRA cap over the sladge pond, (4)

- construction of a slurry wall around the RCRA cap, and (5) implementation of instihitional controls to include
security fencing, access, and site deed restrictions. The contaminated soil is known as Operable Unit One ("OU-1").
Sumples, et al. v. Conoco, Inc., et al., 165 F.Supp.2d 1303, 1306 (N.D. Fla. 2001} (fu. 1).

12 Toint Stipulation No. 22.
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. attenuation, flushing and dispersion of contaminants fom the Agrico Site occur® Id.
Implementation of the selected Agrico Site soil remedies was completed in April 19972

The EPA excavated épproximately 220,000 cubic yards of contaminated soil between 1991
| and 1992 at the ETC Site. The soil was piled up to form a large mound, which is known by -maily
local resi_dcnts as “Mount Dioxin.” The mound is covered by a black tarp and held down with ropes
and concrete weights. Samples, et al. v. Conoco, ot al., supra, ét 1306-1307.

~ In 1994, the ETC Site was placed on the National Priorities List. See 40 C.E.R. pt. 300 app.

B,.at 210 (2000) (designated as “Escambia Wood-Pensacola”); National Priorijcies List for

Uncontrolled Hazardous Waste Sites, 59 Fed. Reg. 65,206 (Dec. 16, 1994). EPA is conducting the

femedial investigation and evaluating potential site remedies. EPA hgs not-vet selected a final

cleanup remedy for the ETC Site. | | | |
“Onfebruary i2, 1697, arecord of decisioﬁ (ROD) was issued for the permanent relocation

0f358 households. The [EPA] made a decision to relocate the residences and clean up the properties

+0 Iévels that are protective for industrial use.” Interim Policy on the Use of Permanent Relocations

~ as Part of Superfund Remedial Actions, 64 Fed. Reg. 37,012 (July 8, 1999).

A groundwater plume of contaminants. which resulted from the discharge of wastewater at

the Agrico Site "is approximately 7,00Q feet long and 5,000 feet wide," EPA ROD QU-2 for the

2 The contaminated groundwater is known as Operable Unit Two ("OU-2"), The major components of that
remedy included: (1) monitoring the groundwater of the Sand-and-Gravel Aquifer, (2) monitoring the surface water -
“of Bayou Texar, (3} conducting door-to-door surveys of irrigation wells, (4) requesting access from privaie’

" tandowners to plug and abandon impacted irrigation wells, (5) implementing an advisery prograrn, and (6) utilizing

institutional controls to restrict new wells. The construction of remedial measures associated with OU-2 was
completed in July 1999, Samples, et al., v. Conoco, et al., supra (fn. 2. ' :

21 ypint Stipulation No. 24.

22 yoint Stipulation No. 26
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Agrico Site, August 18, 1994, page 13. The 8/94 ROD also observed that “the plume of inorganic
constituents has migrated to the Bayou Texar. . . ,[t]he most highly concentrated area of the plume
is in the lower portion of the Sand- And- Gravel aquifer, apprommately 2,000 feet downgradlent of
the site ; and [t]he site groundwater contamination is less pervasive in the shallow zone of the
Sand-And-Gravel aquifer.” Id., at page 13, The 8/94 ROD identified the contaminants in the Agrico
| plume as 1nc1ud1ng arsenic, ﬂuonde manganese, mercury, mckel nitrate, benzene, 2,4
dinitro-toluene, radiurn 226, radium 228, copper, dibenzofuran, fluorene and ?_methylnaphthalene.
Id, atpp. 24-25. Additionally, a groundwater plume of contarninants from the ETC Sitehas entered '
the Sand—A.nd-Gravel aquifer and is migrating to Bayou Texar.

The Agnco Site and BTC Site plumes have merged There now is an area of overlap See

- Larson Depo.,” p 215; and Defendants’ Exhibit 5 in Opposition to Class Cert1ﬁcat10n Motion

Larson Report, Figure 5 (Shaded area depicts defendants expert’s analysis of the area in Whlch the
contarninant plumes from these 'rwo sources overlap.). |

Descnl:ung the remedy selected for the soil and groundwater contaminated bythe Agnco Slte
the 8/94 ROD stated “The 1mplernentat1on of the ﬁrst operable unit rernedy [wlnch addressed soil
- and water matenals considered to be ‘the pnnc1ple threat’] shounld eliminate contaminant loading to
~ the ground water at the Agrico Chemical Site. Therefore the EPA has selected a Limited Actmn
.' forthe second operable unit [addressmg contammatron ofthe groundwater] which will monitor the |
ground water conditions as nctw -ql attenuation, ﬂushmg and dwper «sion oceur.” Id at page 2

(er.nphasis supplied). The 8/94 ROD for the Agrlco S1te'requ1red no current affirmative measures'

2 Depositions of the three experts who proffered reports in support of defendants opposition.to
certification, to-wit: Deposition of Steven P. Larson, 6/7/02; Deposition of Charles D. Cowan, 6/12/02; Deposition
of Thomas O. Jackson, 6/18/02, have been mcluded in the record before tlus Court.
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by Conoco or Agrico to remove groundwater contaminants which have migTeted from the Agﬁco
Site, but might require such measures in the future.”

The 8/94 ROD’sremedial alternative provisions require monitoring groundwater and Bayou |

Texar surface water and a door-to-door irrigatien well survey. Further, it requires “institutional

controls,” which it describes as including the‘placement of deed restrictions on private landowners’ -

use of groundwater end requiring Conoco and Agnco to request that pnvate landowners allow the

plugging and abandonment of impacted 1mgat10n wells. EPA ROD QU-2 Agrico Slte August 18,

1994, page 43. The 8/94 ROD further requires that the Northwest Florida Water Management
District (NWFWMD) cieny penmitting for addition.al 1rr1 gation wells, proposed and In progress, i
the area impected By the defendants’ contéminatibn. The NWFWMD impos'ed emoratorium on the
| mstallatmn of new 1mga‘r10n wells in the affected area iz February of 2001. |
In the fall of 2000 Conoco issued cofrespondence to private Jandowners, specifically -
mcludmg all well OWners s within the Agrico plume whom Conoco could locate, con51stent with its
obligations under the 8/94 ROD Conoeo following a records search to locate pnvate 1Ir1gat1on
wellg in the affected area, contacted residents regarding the elosere of t‘eese wells due to the presence
- of eontanunants n the gToundwater The correspondence to landowners stated |
Asyou may know, the United States Environment Protection Agency (USEPA) and
~ the Florida Department of Environmental Protection (FDEP) haveidentified multiple
ground water plumes in southern Escambia County. Accordingly, the quality of the
ground water which is pumped by your irrigation well may be degraded or may

become degraded sometime in the future.

The USEPA has determmed that lawn irrigation using ground water impacted by
constituents that may have migrated from the Agnco site is an acceptable use.

24 1uint Stipulation No. 6.
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- However because of the other groundwater plumes in the area, we caution the use
of your water well for any purpose, including irrigation.

Our recommendation is that your irrigation water well be abandoned. Enclosedis

an Abandonment Scope of Work which further defines the plugging and abandoning

well activities we propose be done on your property. Conoco, Inc. (Conoco) and the

Agrico Chemical Company (Agrico) are willing to provide assistance to you in this

regard. Also, as part of this proposal, these companies will include an equitable

compensation offer for future irrigation water use.
Plaintiffs’ Bxhibit 9 in Support of Class Certification, October 5, 2000 Letter from Conoco to
residents (emphasis added).

Tn 2000, EPA required, and Conoco and Agrico hired, consultants to perform a five-year
review of the efficacy of the on-site remedies. Based on Conoco’s and Agrico’s submissions, EPA
subsequently found that the remedies remained protective of human health and the environment.”

THE REPRESENTATIVE PLAINTIFFS
" Bach classrepresentative resides within the nroposed class bounderies. Each owns or owned
| residcntial ot commercial property within the p'ropos;ed class bounda.rios.25 The willingness of each
olass reprosentatlve to pamclpate in the chscovory and frial process 1snot ques’oonod by defendants.”

- Bernice Samples owns and remdes at property located at 1009 E. Tums Streot Ms. Samples

- 'purchased that property in 1971 Ms Samples has an ungatlon well on her property

James T. Baer owns and resides at the property looa‘ccd at 1775 E. Texar Drive. Mr Baer

purchased that property in 1997. Mr. Baer mstalled an irrigation well on his property in 1997.7 |

3 Ioint Stipulation No. 25.

26 Joint Stipulation No. 2.

7 Joint Stipulation Ne. 4.

28 Joint Stipulation No. 27. 28,

? Joint Stipulation No. 29, 30. -
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Etta Mixon owns and resides at the property located at 1005 E. Tunis Drive. Ms. Mixon
formerly held a partial ownership interest in property located at 29 East Herman Street and owned
_ ﬁrop erties located at 50 Bast Pear] Street and 31 E. Herman Street. Ms Mixon sold the 50 East Pearl
Street, 29 East Herman Street, and 31 East Herman Street properties tb the Anﬁy Corps of Engineers
in 1999, 2000, and 2001, réspeﬁtivcly, in the context of e}_iplrppriation proceediﬁgs. Ms. Mixon has |
zn imrigation well on her property at 1005 E. Tunis Drive, but not on the other properties in which
she had an interest. Ms. Mixon was paid $5,000 by Conoco to allow them to cap her well.*’

Mark Bonifay .owns and resides at property located at 2275 Banquos Court. ‘M. Bonifay
purchased that property in July 2000. Mr. Bonifay has two ifrigation wellé orlxlhis property and one
capp ed. ﬁeﬁ—péiﬁf’l | |

Charles Robinson owns .and resides at property located 2t 3811 Menendei Drive. M.
| Robinson purchased that property in-1994. Ha does not have any Wellsl on his property.*
Thﬁnﬁ’as lS.taples owns and résidcs at the property located at 1930 E. Gonzales Street. Mr.
‘ " Staples purchaéed the pfoperfy in 1587 énd éonstructsd a new hofne_ on 1t in 1993. M. Staples |
installed an irrigﬁion Weﬁ on his prcéperty in approximately 1993.% |

Rosa Lee owned and resided atthe propérty located at 19 Pear] Avenue. Ms. Lee purchased

the property in 1946. Ms. Lee had irrigation wells on her property.™

30 Joint Stipulation No. 31, 32.

3 Joint Stipulation No. 33, 34.

" 3 Joint Stipulation No. 35, 36.

3 Joint Stipulation No. 37, 38. .

3 Joint Stipulation No, 39. 40. -
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Ralph M. Boyd is the trustee of the S.W. Bc;»yd, Sr. Trust which owned prdperty located at
1261 Stow Avenue. The Trust purchaséd the propertyin 19 89 and sold it in 2001. An irrigation well
was installed at the 1261 Stow Avenue property in 1999 but has never been used.” |

Blair L. Stephenson owhs and resides at property located at 19.07 E. lGonzalez Street. Mr.
Stephenson purchased the property in 1991. The property .a{ 190.7 E. Gonzalez Street has an

irrigation well.*

* Pensacola Village Apartments, L.C., is a Florida limited liability-corporation which owns
property 1'ocate.d at 500 E. Fairfield Drive where it operates an apariment complex. There is no well
located on the prépefty at 500 E. Fairfield Drive.”’ |

 THE PUTATIVE CLASS MEMBERS
Under the proposed class definition offered bythe plaintiffs in the First Amgnded Complainf
“and the Motion for Class Certification, the following are putétive class members:
(a) | The ’roys-R—Us on the .comer of Brent Lane and 9“* Ayenus; 7
. ) - A tenant of the Pensacola Village Apaﬁments who rente.d an apartment from 1968
to 1969, o | | |
"~ (c) - Atenantofthe Pensacpla Village Apartmients who rented én apaftment in September |
2000 and moved out in January 2001; | o |
(d)  Amnavalofficer who owned ahome within the geographic boundaries of the putative

class area from 1947 until 1950,

35 Toint Stipulation No. 41, 42. -

36 Joint Stipulation No. 43. 44,

37 Ioint Stipulation No. 45, 46.
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(6)  The person to whom the Naval officer listed in (d) sold his home in 1950;

(5 Wiggins Enterpﬁses, Inc., a Florida corporation engaged in the landscaping business,

which owne property located 3460 North Alcaniz Street and 3601 North Davis Highway;

(g) An owner of residential property within the class geographic boundaries who sold

that property ‘at any time between 1990, when Agrico Site cleanup activities started, and in

1995, when those act1v1t1es were completed;

()  Theperson to whom the S.W. Boyd Trust sold the property at 1261 Stow Avenue in

2001; | |

@ The person or persons who rented property at 29 East Herman Sfreet from Ms.

Mixon;

()  Theperson or persons from whom James T. Bauer purehasea his property at 1775 E

Texar Drive in 1997; -

(k) | The pers‘op. .or_persons _ernj whom M. Bonifay purchased his property at 2275

B ) .B.anquos Co‘urt in July, 20'00 . | |
. ‘(1) - Commercial establishments like fast food stores, gasoline statiens, dry cleaners,

banlcs,. and grocery stores located, ei:ther historically or cuﬁeﬁtly; .within the propesed

geograplnc boundaries of the alleged class.” |

Certain putatlve members of the class prevmusly brought property damace claims agamst
‘Conoco and Agnco n 11t1gat10n styled Vigodsky et al. v. Ag} icor Chermcal Co., et al. and settled that

litigation.* Members of the Pensacola community, 1nclud1ng representatzves of Citizens Against :

3 Joint Stipulation No. 47,

3 Toint Stipulation No. 48.
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Toxic BExposure (‘.‘CATE”), filed public comments with EPA and with the District Court; some
opposmg the selected groundwater remedy.* See United States v. Agr ico Chemical Co., Order at

4.5 (N.D. Fla. Mar. 10, 1997); Declaration of Kenneth A. Tucas in Su_ooort of the Motion to Enter

the Amended Consent Decree (N.D. Fla. Aug. 22, 1996); Letter to Lois Schiffer, Assistant Attomey

General. U.S. Department of Justice. from Arent Fox and Environmental Justice Project Lawyers

Committee for Civil Richts Re: Comments to Proposed Amendment to Consent Decree in United

States v. Agrico C]iemical Co. at1-6 (T uly3 1,1995). Certain putative ﬁlemb ers of the propos ed class
were part101pat1ng members of CATE durmg this tnne
SCOPE OF THE CLASS
Plainﬁffs do not seek to certify aclass bringingpersonal injury elaims againstrthe defendants ,
in this action;*' nor do plaintiffs seek to certify a class brin.g'ing medical Iaonitoring claims against :
defendants in this action;“" nor do olaintiffs seck in this action to oeﬁify a class based on zirborne
migradon of contamination ﬁom the Agﬁco Site, except to the .extent that depressed market values
stem from such mi grailon or perception thereof s | |
In Williams, et al. v. Conoco, Inc et al., Case Number 01-0866-CA-01, Eseamb1a County
. Cireuit Court (“the Wzllzams litigation™), the plamuffs therein have brought 2 ela1m for medlcal !
momiormg and have alleged exposure to contaminants from the Agrico Site and the ETC Site.*

Defendants n the Williams 11tlgat1on include Conoco, Ine Agneo Chemical Company, and the

L

“0 Joint Stipulation Np. 23.

41 Tpint Stipulation No. 49

4 Joint Stipulation No. 50.

3 Toint Stipulation No. 51.
# Joint Stipulation No. 54.
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Escambia Trelating Company.* The Amended Complaint in the Williams litigation seeks
certiﬁcation of a class (but no motion for certification has yet been filed) consisting of “any person
who :esides, works, or attends schqol, or who at any time subsequent to J aﬁuary 1, 1920 resided,
| worked, or attended school, within any portion of the following geo graphic area: the area in the City
of Peﬁsaoola bordered on the north by Brent Lane/Bayou Boulevard/ Summit Boulevard, to the east
by Escambia Bay/Pensacola Bay, to the south by Pensacola Bay-, and to th.e west by Palafox Street
(Highway 29).”* The law firms of Levin, Paﬁantonio and Beggs & Lz_m-e, represen_tiﬁg the pléintiffs
-he;rein, are counsel to thc_plaintiffs in the Williams litigation.”’
| CLASS ACTIONS*

The Suprelﬁe Court of Florida ‘has gxplainéd that “It]he purpose of the class actioﬁ_ is fo _
provide litigants Who share common questions of lav_v and fact with an economically vizble means
| of addressing their ﬁeeds in court.” Johﬁson v. Plantation General Hosp. Ltd. Partnership, 641 So. '
24 58, 60 (Fla. 1994). Florida’s class action rule (Rule 1.220, Flo.R.Civ.P) was patterned after the
federﬁl class action Rule 23; therefore, federal dlecisionsf iﬁterpreting the federal rule are persuésiﬁra
in interpre‘;'mg the Floﬁda rul.e.. See Toledov. Hillsborough Céu;xzji Hosp. Auth., 747 S0.2d 958, 960' |
~ nl(Fa -Zd DCA. 1998); Concerned Claa;S'M embers v. Sailfish Poz’nt,lIJw., 704 So.2d 200,201 (Fla..

4th DCA 1998).

*5 Joint Stipulation No. 55.

% Toint Stipulztion No. 51, 52.

“7 Joint Stipulation No. 52.

“8 Ac@bwlcdgmcut is given to the Honorable Hugh Carithers, Ir., Cireuit Tudge, Fourth Circuit, and Gary
Sasso, Esq. for materjals distributed at the 2003 Anmual Business Meeting of the Florida Conference of Circuit
* Judges in connecticn with a presentation entitled, “Class Actions.” -
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A case does not become a class action merely because it bears the legend “class
representation.” Policastro v. Selk, 780 So. 2d 989, 991 (Fla, 5th DCA 2001). Rather, the party
seeking class certification has the burden of pleading and proving each and every element required
| by Rule 1.220 for certiﬁcation of the class. See Execu-Tech Business Systems, Inc. v. Appleion
Papers, Inc., 743 So. .2d 19, 21 (Fla. 4th DCA 1999); Courtesy Auto Group, Inc. v. Gareia, 778 So.
2d 1000 (Fla. 5th DCA 2001). Moreover, the burden of proving that a class action is appropriate
- nust be_l satisfied at the heaﬁhg; not at an unspecified later time. Hoylte v. Stauffer C]:em; Co., 2002
| WL 31892830 (Fla. Cir. Ct. 2002) (citing 471drews v. AT&T, 95 F.3d 1014, 1023 (11th Cir. 1996)).

The trial court has the.obligatidn to conduct a “rigorous éﬁalysié” to _ensu‘reltha_t"each
provmon of Rule 1.220 is met, and there must be a sound basis in fact, not supposition, supportmgl_
the findings. SeeBaptzstHosp oszam: Inc. v. Demario, 661 So.2d 319,321 (Fla 3d DCA 1995).
.Determining whether the class action requirements are satisfied is committed to the trial court’s
' discretion A determination thﬁt a class actionis apﬁropriate or not approl;riate will bereversed only -
upon a showmg of clear abuse of discretion. Mar co Island Civic Ass n, Inc. v. Mazzini 805 So.2d
928, 930 (Fla. 2d DCA 2001); Colonial Penn Ins. Co. v. Magnetic Imaging Syszemsf Lid, 694 So.

. ;_.’Zd 852, 854 (Fla 3d DCA 1997).

| H15t0nca11y, the trial court was not entitled o examine the merits in determlmng the

- cert1ﬁcat10n questlon Eisen v. Carlisle & Jacguefzne 417 U.S. 156 (1974) But four years after

Ezsen the Supreme Court decided Coo_per & Lyb} and v. Livesay, 437U.8. 463 (1978) in which it
stated: “Class determmatmn generally involves con51derat10ns that are enmeshed in the factual and
legal issues comprising the plaintiff’s cause of action™ and “[t]he r_norc complex detenmnatmns

required in Rule 23(b)(3) class actions entail even greater entanglement with the merits.” Going
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beyond the pleadings is necessary 1o understand the claims, defenses, relevant facts and applicable
substantive law. E.g., Gen. Tel Co. of S.W. v. Falcon, 457 U.S. 147, 160 (1982)(“it may be
necessary for the court to probe behind the pleadings before coming to rest on the certification
question”); Humana, Inc. v. Castillo, 728 So.2d 261,266 (Fla. 2d DCA 1999); Stone v. Compuserve
Interactive Sewfce&, Inc. 804 So. ﬁd 383,387 (Fla. 4th DCA 2001). Judge Easterbrook of the federal |
" Seventh Cireuit recenﬂy observed that “nothing in the 1966 amendments to Rule 23, or the opinion
in Eisen prevents the [rial] court from lookmg beneath the surface of a complaint to conduct fhe
inquiries identiﬁed in that rule and exercise the discretion it confers.” Hoyre, 2002 WL 31892830
* 30 (citing Szabo . Bridgepert Machines, Inc., 249 F.3d 672 (7th Cir. ZCOI)).
FLORIDA RULE OF CIVIL PROCEDURE 1.220
Class certification in Flonda is gavemed by Florida Rule of Civil Procedure 1.220. 4 Rule
1.220 is divided into five separate categones lettered {a} - (e). The court must comply with the
requirements for each category. Rule 1. 220(3) enumerates four prereqmsﬂes to class actions. Rule
1 220(b) 1dent1f1es the threepossﬂ:le types ofclass aetmns Rule 1.220(c) speaks to specific pleadmg
requ1rements m class actions. Rule 1. ’720(d) addresses notice requ1rements Rule 1.220(e) prov1des.
- for settlement a:nd d1smlssa1 aﬁer a class has been certlﬁed.
o lRULE 1 2'20'(;1)‘ FINDINGS
The four prerequ151tes to class actmns articulated in Rule 1 220(a), gach of WhJch must be

present before the tnal court may consider class cemﬁcahon, ATE referred to as (1) numeroszlj: (2)

* commonality, (3) Ljpzcttlzty, and (4) adequacy See W S. Badcock Corp. v. Myem, 696 So. 2d 776 -

(Fla. 1 st DCA 1996).

4 "The equivalent federal rule is Federal Rule of Civil Procedure 23.
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Numerosity. This requires the Court to find, based upon evidence, that the number of class
members is “so nnm'erous that separate joinder is impractical.”™ See Terry L. Braun, PA v
Campbell, 827 So. 2d 261, 266 (Fla. 5th DCA 2002). Courts have concluded a class as small as
' twentf—ﬁve persons facially satisfies the requirement. See Estate of Bobingerv. Deltona Corp., l5 63
So. 2d 736, 743 (Fla. 2d DCA 1990).

Some courts have ruled that 2 component of .the nuinerosity requirement is that the class is
“adequately defined and clearly ascertainable.” DeBremaecker v. S)’iorr; 433F.2d 733, 734 (5th Cir. -
19705; Rinkv. Cheminova, fnc., 203 F.R.D. 648 (M.D, Fla. 2001); Neumont v. Monroe County, 198
| FRD 554, 556 (S.D. Fla. 2000). Others have held that an overbroad class deﬁm'ﬁon is inaciequate,
| 'either as a component of numerosity or as a separate .element of the class certification analysis. |
Hoyte, 2002 WL 31892830 *40 Rink, 203 F. R.D. at 648.

In this case the class size may be as few as the number fepresentmg re51dent1a1 owners
within the limited area of the documented Agrico plnme with wells screened in the Main Production
 Zone,” i.e. 'approxilnetely 200,  ranging to over 1‘0 OOO 5 if plaintiffs’ pioposed geographic class |
deﬁmtlon is adopted. Consequently, subject to the ﬁJIther ﬁndmgs of the Court, the members of the
','presumpnve class is large enough that it would be 1mpraot1ca1 to JDlIl mdmdual members.

Commonallty This factor requlres the Court to conclude that fhe claim or defense of ti'le
represleniatWe party reises questions of law or fact common to the questlons of law or fact ralsed by
the clalm or defense of each member of the class. That 1e questions of law or faot raised by the

representative plaintiffs’ clanns must be common with those raised by the clanns of all or a

0 See Defendants Exhlblt 5 in Opposition to Class Cemﬁcanon Motion, Larson s Repoz L.

A 'See Defendants’ Progosed Fmdmgs of Fact & Conclusions of Law, paragraph 31,
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cubstantial number of the class members. The class action proponent should demonstrate “a
common right of recovery based on the same essential facts.” Broin v. Philip Morris Co., Inc., 641
Se. 2d 888, 890 (Fla. 3d DCA 1954); State Farm Mu;ual Automobile Ins. Co. v. Kendrick, 822 So.
- 2d 516, 517 (Fla. 3d DCA 2002). The cowrt must look at the commonality of claims and defeﬁses,
the result sought to be accomplished, the object of the aetion or the question involved in the action.
- Broin at 890 Imperial Towers Condominium, Inc. v. Brown, 338 So. 2d 1081, 1084 (Fla 4th DCA
1976) (quoting Port Royal, Inc. v. Conboy, 154 So. 2d 734 (Fla. 24 DCA 1963)) The pnmary
consideration in determining commonahty is whether the claims of the representative rnembers arise
- from the same course of conduct gwmg rise to the remaining claims. and whether the claims are
based on the same legal theory See Braun, 827 So. 2d 267 (citation omitted). The cornmonahty
threshold is not hlgh See W.S. Badcock Corp., supra. |
“Because separate proceedmos can, if necessary, be held on 1nd1v1duahzed issues such as
damages or rehance such 1nd1v1dual questlons do not ordinarily preclude the use of the class action
device.” In re Gener al Motom Corp. chk-Up Truck Fuel Tank Products Liability Lzzzgarzon 55
-F3d 768, 817 (3d Cir. 1995) cert. denied, 116 S.Ct. 88 (1995) citing, Ersenbefgv Gagnon 766
) F.2d 770 (34 Cir. 1985). Any md1v1duallzed questrons regardmg the extent of damages will not
defeat certification. [n re Lloyd s American Trust Fund Litigation, 1998 WL 50211 (S.D.N.Y.);
Duprey v. Connec:tlcut Dept of Moior Vehzcle.s 191 F.R.D. 329, 333 (D. Conn 2000), Cf.
In the instant case, the plaintiffs allege damages arising from the spread of groundwater ‘
contammants based on the common acts of the defendants n conductmg their busrnesses at each.of
the respective Sup erﬁmd Srtes over the years. All ofthe plamtrffs cldlms focus on the 1mpact upon

the properly, interests of the residents in the areas affected by the defendants’ release of
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contaminants, including fluoride and | hydrocarbons, among others, into the groundw_ater
downgradieﬁt of each site through their historical manufacturing operations.™

Conoco and Agrico have argued that the presence of ETC as a defendant threatens the
| commonéli‘fy of {ssues before this Court. The Federal District Court, Judge Collier, rejected
defendants’ arguments that BTC was an improper defendant in this action. In his order remanding
this case to this Court, 'he noted that:

Assuming liability is ultimately established, the Deferidants v:rill be able to place

Escambia Treating on the verdict form and argue their liability to the jury. See FLA.

STAT. ANN.§ 768.81 (West Supp. 2001); Fabre v. Marin, 623 So. 2d 1182 (Fla.
1993), overruled on other grounds by wells v. Tallahassee Mem’l Reg'l Med. Cir.,

Inc., 659 So. 2d 2249 (Fla. 1995). Under this authority, a jury may assign a

percentage of fault to Escambia Treating. : : o
Samples v Conoco, et él, 165 F. Supp. 2d at 1320 n.14,

The ETC and Conoco/Agrit;,o plumes havg merged and ov_erllap'.. The issues relating to the
pl.aintiffs’ claims and Conoco/Agﬁco’s i’iability vis-a-vis ETC are common fol the class and 1o this |
case, and a benefit wbuld be 'ac:higaved by resolution in oﬁé fomrﬁ. See, Jenkins v. Raymdrk
Industries, Inc., 782.F.2d 46_‘3, 472 (5" Cir. 1986) (ﬁnding persuésive aneed for combiﬁed treatme;nt

- and a benefit to be derived therefroin). .Plaintiffs have sued .ETC, Conoce and _Agn'co pﬁsumt to |
theories of joint -and several liability. Gouty v. Sc]mepél, 795 So.2dl959, 962 (Fla. 2001);'Ageﬁcy
forHéaZrh CéreAdministration v. Associated Indus;ries of Florida, Inc., 678 So.?.d 1239, 1257 (Fla. |

1996). Given the community of interests present under the circumstances of this case, the

o

commonality prerequisite is met.
~ Typicality. The Court must find that the claim or defense of the representative party is

typical of the claim or defense of each member of the class. This element examines the relationship

52 Gee Joint Stipulation No. 12-16.
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between the representative’s claims and the class members’ claims. Thus, the representative’s

claims must be typical of those in.the class. See Fla.'R.Civ.P. 1.220(2)(3). Identical claims and

remedies sought by the class representative and the class members may satisfy this element even if

' there are some factual differences between the partics. Broin at 892; Colonial Penn at 854. Even

if there are counterclaims or defenses on other issues, resolution of an issue common to all class

. members can be resolved in a single trial. See R.J. Reynolds Tobacco Co. v. Engle, 672 So0.2d 39,
41 (Fla.3d DCA 1996). |

Although individual class members may be entitled to different amounts of darnages or may
have var}dng md1v1dua1 defenses this in and of 1tse1f 1s not fatal to aclass action. See Broin, at 851.
Any md1v1dua11zed questlons regardmg the extent of damages will not defeat certlﬁeatron See In
re Lloyd's Amer. Trust Fund Litig, 1988 WL 50211 *14 (S.D.N.Y. 2/6/98).

The requirements of commonality and typlcahty are similar. “The typicality’ criterion
considers the relationship of the representatives’ claims to the olaims of the other members of the
class” Badcock, 696 So 2d 780. “Both requrrements focus on whether a .sut'ﬁment nexus exists.

| between the legal olauns of the named class representatives and those of 1nd1v1dua1 class members :
o warrant class certification.” Prado-Steiman v. Bush, 221 F 3d 1266, 1278 (11th Crr 2000) “[A]
strong similarity of legal theones will satrsfy the typicality quurrement desprte substantial factual
' drfferenees ” Appleyard 754 F2d at 958 | |

| Where claims are based on the same legal theory and ali oiass members seek the same
_rernedy, class treatment 15 appropriate. See Bqdcock, 696 So.2d at 7’80. The typicality prerequisite
is intended to assess wbether the action can be efﬁcliently maintained as 2 class arld whether the

named plainiiffs have incentives that align with those of the absent class members so as to assure
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that the absentees’ interests will be fairly represented. See e.g., Baby Neal for and by Kanter v.
Casey, 43 F.3d 48, 57 (3d Cir. 1994). The prerequisite is satisﬁed if each class member’s claim
arises from the same course of events ﬂlat led to the claims of the represéntati‘;fe parties and each
* class member makes similar lsgal arguments to prove the defendants’ liabiiity. See id, at 58; See
Alpern v. UtiliCorp United, Inc., 84 F.3d 1525 (8th Cir. 1996).

These plaintiffs have alleged wrongful conduct by defendants similarly affecting them and -

the proposed class members. Plaintiffs’ First Amended Complaint, ﬁledNovernb er30,2001, alleges
trespass, pﬁvate nuisance, unjust enrichment, strict liability and negligence. Plaintiffs se'ek torecover
damégas; including ;esfdration costs, _allts;gedly arisin g from environmental contamination associated
| with.th.e inciustrial facilities owned and operated by each defeﬁdant. The cless representatives have
asserted essentially the same claims and legal theorie.s for liability and compensation arising from
" the alleged acts and omissions of the defendants’ industrial opefa?tions onbehalf of themselﬁes and
| all of the proposed class members. All of the putatlve class membcrs herein seek the same type of
| relief Whlch is based on the same type of conduct the wrongful release of hazardous sub stances into
th.e groundwater in and under private property in Escambia County, Flonda Defendants ha.ve
consistently raised defenses .and sought dismissal and summary Judgrnent ras to plaintiffs’ claims
- based upon ,commori, and in many cases identical, legal theories throughout the stages of this
litigation. |
| Personal injury claims have not been brought by these-plaintiffs and any person within the
| class desiring to pursue such claims may opt -out of these proceedmgs Similarly, the Williams |

litigation’s med1ca1 momtonng claims, Wthh are equ1table in nature, zre sufficiently d1st1nct from
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the claims asserted in this action. Cookv. Rockwell Intern. Corp., 181 FR.D. 473 (D.Colo. Jul 29,

1998) (NO. CIV. A. 90-K-181) (medical monitoring class decertified, i)roperty class remained).
~ Adequacy. Thisrequires aconclusion that the representative party can fairly and adequately
~ protect and represent the inte;ests of each member of the class, See Fla.R.Civ.P. 1.220(a)(4). This
element has constitutional due process implications because a class judgment will bind absent class
mlenllbers and because a judgment based on inadequate representation is subject to collateral attack.
Hoyte, 2002 WL 31892830 *4] (citinéﬂansbeﬁy v. Lee, 311 U.S.'32 (1940). The adequacy
requirement is divided into two components: adeqﬁaey of counsel tohandle the matter and adequacy
ofthe named representatwe Adequate representahon ismetif the class representatwes have enough '
in common w1th the proposed class members and, with the expenence of 1.he]: attorneys, can
prosecute the class action on behalf of the class. See Brom, 641 So. 2d at 892.
- a. Adequacy of eounsell |
Whlle there is ittle case law on this issue, the thIeshold 1s fvhether counsel will properly '
proO seeu‘[e the class action. Counsei shouldbe free from conﬂlcts in representmg respeetwe merbers
of the class The 1nqd1ry 1s whether counsel is qualified, expenenced and able to conduct the
11‘tlgat10n Rule 1 220(&)(1), FlaR Civ.p; See Bz oin at 892 Colonial Penn at 854, Weiss v. York _ |
" Hospital, 745 F.2d 78,811 (3d Cir. 1984); Eiseny. Carlisle & Jacquelm, 361 F.2d 555,562 (2d Cir.
1968) vacated on other g'i'ounds' 714 U.S. 156 (1974).
The exPenence quahﬁeatlons and resources of proposed class counsel are not ohallenged
.by these defendants. 3 Further, proposed class counse] have Vlgorously litigated before this Court

onbehalf ofthis class and as such the Court is - satisfied oftheir abilities. Counsel have been _deemed

53 Joint Stipulation. No. 5.
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adequate where they are shown to be qualified, adequately financed, and possessed of sufficient
experience in the subject matter of the class actions. See, Cicero v. Olgiati, 410 F. Supp. 1080
(SD.N.Y. 1976). Retained counsel in this matter is experienced in both class action litigation, as
~ wellas complexlcnvironmental litigation. ._Additionally, plaintiffs’ counse! have adequate resources
to thoroughly' and effectively Iitilg.ate plaintiffs’ and the putative class members’ claims. The law
firms of Levin Pépantonio, Beggs and Lane, and Alian Kanner and Associates have derﬁonstrated
both their cormmitment to vigorously pursue this matter on behalf of the class as well -as their -
qualifications to do sé.
This Court also finds defen&ants’ arguments re_gérding class Vcounsel’s alleged _conﬂicts to
be insufficient at this time to preclude counsel from adequately represehtigg the plaintiffs and c_lass
mgmbérs and conducting the Iitigaﬁon. Rega;ding the allegedly ‘,‘recldes.s” and “unsubstantiated”
media statements made by some of plaintiffs’ counsel and the claims that plaintiffs’ co’unéel has-
created a conflict by making public stafements aboﬁt the. defendants’ contarﬁinaﬁon of the
g;'ou:ndwater énd abofﬂ the EPA remedy, this Court will be reservingr jurjsdiction to determine
whether plamtlffs counsel or any of them, should be dlsquahﬁed from the trial of this cause- oﬁce
it appears what role thesc will play in the trial of this cause. Asto the class counsels reéresentatlon .'
of the medical monitoriﬁg plaintiffs in the Williams litigation, at least one of the class counsel firms,
Allan Kanner & Assocuates 18 not couﬁsel of recora in the Wzllzams litigation, ana this Couﬁ will
_ contmue 1o momtor whether the progress of this 1iti gation along with the Wllhams 1iti gatlon will
' _]BOpBIdIZG any of the class mémbers ’ rights or claims. Further to allay defendants voiced cdncerns
regarding possible conflicts, class counsel \%111] be before this Court and sﬁbj ect to its direct scrutiny.

Accordingly, this Court finds the proposed class counsel to be adcqﬁate. :
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b. Adequacy of the named‘ representative(s)

When a class representative fails to assert potentially valuable claims of absent class
members, takes actions that are potentially adverse to absent class members® rights, or has an
| insoluble conflict of interest with certain absent class members, then the rel:rresentative isinadequate.
Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997} (adequacy requirement serves to uncover
eonﬂlcts of interest between named parties and the class they seek to represent); Broussard v.
Meineke Discount Muffler S]zop.r Inc., 155 E.3d 331 (4th Cir. 1998) (beeause “basic due process
requires that named plaintiffs possess undivided loyalties to absent class members,” conflicts of
1nterestbetween different groups of class members preclude certrﬁearlon) Srate Farm Murual Auto
Ins. Co. v. Kendrick, 822 So.2d 516, 518 (Fla. 3d DCA’ 2002)(Slgr11f1ea11t differences between the

class representatlve and class members negates adequacy of representation. )

The cless representatives here have interests. which are co-extensive with, and not
antagonistic to, those of the class as a whole. The named plaintiffs have assumed the comumitment

of time and effort required to participate in the discovery and frial processes.”* The proposed class

representatives are fairly distributed throughout the class area. See Plaintiffs’ Exhibit20 in Support

. of Class Certiﬁcation Motion, Larseﬁ Repor-z F igure No. J .

Defendants arguments that plaintiffs are inadequate representatlves based upon their alleged
~ failure to bring all concewable claims in this action are unpersuaswe and do not warrant the demial
_of certification. While defendants argue that additional claims should have been brought by these

class Tepresentatives, defendants do not concede the merits of the claims which they assert are

lacking.

54 Joint Stipulation, No. 4.
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RULE 1.220(b) FINDINGS

‘The trial court ﬁust additionally find and spécify at least one O_f the following three bases m
order for a claim or defense to be maintainable as a class: (1) there exists & risk. of incon_sistent
~ verdicts or verdicts which would substantially impair nonparties’ interésts; (2) the actions of the

party opposing the class has made injunctive or declaratory relief fp:r the class appropr.iate; or (3)
the claim or defense raises common questions of 1aw or fact which predominate over any question
of law or fact affecting any individual, and class representation is su;.)erio'r.

Risk of 1nc0nsistent Verdicf.s. A class may'be maintzined if,lunder (b)(1)(A), prosecution
would result in erther inppnsistent/var)dng adjudications that would bé imijossible for an entity to
reconcile, or under (b)(1)(B) Van adjudiéation {Mould be dispositive of or -substantiall};‘ impair thc

interests of 6frhef ciass'membcrs who are not parties to the adjudic‘atii):n.”

There does not need fd be any :evic-lence of actual, pending claims thrat could give rise to .
inconsistent Judgrnents, as the mere posmblhty that ndividuals could mstlmté éuch H.CthIlS 18 |

“sufficient for a (b)(l) ﬁndmg See Oce Prmtzng Systems US4, Inc v. Mailers Data Services, Inc.,
760 So 2d 1037, 1043-44 (Fla. 2d DCA 2000) |

Injunctive or Declaratory Class Action. ‘This type of class action is appropnate when the
defendant “agted or refused-to act on grounds generally apphcable to the class, thereby meking
appropriate final injﬁﬁctive relief or conesponding de'c'laratory relief with réspect -to the class -as a
whole.” Fla R.Civ.P. 1. 220(13)(2) Itom gmally was des1gned for eivil nghts cases, although its use

has been expanded into other areas. See Murray v. Auslander 244 F.3d 807, 812 (1 1tk Cir. 2001);

33 A recurring type of case that satisfies the (b)(l)(B) element is the “liniited fund” cases. “Limited fund”
cases are instances in which numerous persons can make claims against a fund insufficient to satisfy all claims. See
Ortiz v. Fibreboard Corp., 527 1.8, 815, 834-50 (1999) :
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Barnes v. American Tobacco Co., 161 F.3d 127, 142 (3d 1998); Holmes v. Continental Can Co., 706

F.2d 1144, 1155 (11th Cir. 1983).

Claim or defense raises common issue of law or fact. The (b)(3) provision is generally
used where the primary relief sought is dameges. To qualify for (b)(3) certiﬁcation, the class must
meet a two-prong test: (a) the common questions niust predominate over-any questions affecting
only individual members and (b) the class resolutlon must be superior to other available methods

for the fair and efficient adjudication of the controversy See Terry L. Braun P.A . Campbell 827

So. 2d 261, 269 (Fla. 5th DCA 2002).

Plaintiffs have sought_certiﬂcation under Rule 1.220 (b)(3) whichrequires analysis of whether

{he claim or defense is not maintainable under either subdivision (b)(L) or (b)(2), but the questions

“of law or fact common to the claim or defense of the representative party and the claim or defense

of each member of the class predominate over any question of law or fact affecting only individual

members of the class, and class representation is superior to other available methods for the fair and

. efficient adjudication of the coniroversy.

A, Predominance

In determining whether common issues or individual issues predominate the court

" should evaluate how the pames plan to prove and refute the elements of the causes of action and

defenses thereto. See Humana Ine. v, Castzllo 728 So 2d 261, 266 (Fla ZdDCA 1999) Moreover,

77 the focus should be on. 11ab111ty (including causation), not amount of damages_. See Execu-Tech Bus.

| Sys., Inc. v. 'Appfer_on Papers, Inc. , 743 So.2d 19, 22 (Fla. 4th DCA 1999).

The common questions which are presented by this litigafion predominate over any

individual issues or determinations which might be required. The liability of each defendant herein
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will be based upon its acts and omissions which led to the creation, and the persistence of, the
groundwater plumes at issue. In this sense, the claims of each class merﬁber are based in a single
nucleus of operative facts, namely, the alleged negligent and/or conscious cbntaxniﬁatién of the
' grouﬁdwater in the subject area. Predominance, accordingly, is found. See, Paladino, D.M.D. v.
American Dental Plaﬁ, Inc., 697 So;2d 897, 899 (Fla. 1" DCA 1997).

“ITThe predominance testlréally involves an attempt to achieve abalance between the value
of allowing individual actions to be instituted so that each person can p.rotect his own interests and
the economy that can be achjeved by allowing a multiple paﬁy dispute to be resolved on a class
o éctio_n iaasis.;’ Eg, T raﬁsamerican Refining Corp; .V.-Dravo Corp., 130 F.lR.D. 70, 74 (S.D. Te;(. :
1990) (citation omitted). | | o |
| Many, ifnot all of the legal issues which stem from plaintiffs’ alleged claims can and should
be r:;solved on a classwide basis by this Court, | throuéh dispositive motion practice or by é trier of
faét For cxample one of defend;mts arguments agamst certlﬁcatlon to this Court is based upon thé

| -asserted premlsc that 10 claim of stlgma can be made on bchalf of these plamtlffs Defendants
 experts support thls proposmon Plamtlffs dlsagree Determinations asto crechblhty andthe vahdlty )
‘_‘of these experts assumptlons can be made on behalf of the .class asa Whole. Whether a =cla1_m of
o sfigma is available ﬁnder Florida"s" juﬁsprudenc_e .and whether, un-delr. fhe partit;ular circumstances
of this éase a ciaim of stigma cém. bé sustained for ény part or all df the putative: class memﬁers is
a questlon capable of classw1de resolution. ; | : - |

Addmonally, defendants posrc that a Jarge number, ifnot all of thé plamt1ffs herem, have nﬁ

 claim for damages due to the contamination of the groundwater becauée plaintiffs lack standing to

assert claims rclatirig to the groundwater, Defendants® Opposition, pp. 15, 22. Asathreshold matter, -
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 the Court must first determine whether the putative class representatives have standing to bring the
representative claim.. See W.S. Badcock Corp. v. Webb, 699 So. 2d 859 (Fla. 5th DCA. 1997). Tbis
Court’s February 25, 2003, Order indirectly_addressed standirrg by finding that fee simple ownership
.‘ of real property confers aco g;rizable right to use of the underlying ground water and the owner does
not have to put the ground water to use in order to bring a claim based on impéirmont of her
usufructory nght to the ground water. Consequently, at 2 minimum, roproscntatwe pla1nt1ffs who
pOssess foe sn‘nple ownorshlp ofreal property situated over the known locatlon of the contaminated
ground water or likely path of the contaminated ground water have standing (fee stmple property
 owners on the west side of Bayou Texar). Presumptively, the_so plaintiffs include Samples, Baer, |
| Mixon, Robinson, Staples, Lee, Boyd, Stepherrson & Pensacola Village Apts., LLC (oll plaintiffs
except for Bonifay). However, Mr. Bonifay may hawre standing to filea cloim_ on the alternative
theory of stigma damages; Seeinfra. A rosolution of lth_e natorc and extent of a property owner’s
iﬁteresit inthe groundwater beneath his property is alegal issue wh_icb should be arrswereci only once
" and can be applied ro all class mombors | o

Further, defendants argue that plamnffs clalms are barred by the doctnne of primary

;"‘j'llI‘iSdJCtIOI’l, citing to the adminjstrative pro ceedings pursuant to CERCLA as well as to the Federal

- Court’s eniry of the Consent Decree discussed supra.  Defendants’ Opposition, pp. 18-19.
‘Plaintiffs, of course, disagree and cite Judge Collier’s comments on this issue in his ruling remanding
this action to this Court: e

Plaintiffs’ lawsuit does not constitute a “challenge” to the
consent decree as that term 1s used in section 113(h) of CERCLA, 42
U.S.C. § 9613(h). The lawsuit is not an action designed to review or
contest the remedy selected by the EPA, prior to implementation; it
is not an action designed to obtain a court order directing the EPA to
select a different remedy; it is not an action designed to delay, enjoin,
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or prevent the implementation of aremedy selected by the EPA; and
it is not a citizen suit brought pursuant to 42 U.S.C. § 5659.

The Defendants appear to take the extreme posifion that any
‘request for relief, even a request for “such further relief as the court
deems proper,” constitutes a challenge to the consent decree. The
Defendants also cite 42 U.S.C. § 9622(e)(6)in further support. This
argument is without merit. Plaintiffs’ lawsuit is not an action
designed to force the Defendants to undertake a remedial action at the

Agrico Chemical Site or the Escambia Treating Site. Plaintiffs
merely seek damages for injuries to their property.

.. Clearly, under the law as it exists today, Plamttffs seek
remedms that are within the control of Florida state courts which do
not conflict with CERCLA. Cf Beck v. Atl. Richfield Co., 62 F3d
1240, 1243 (Sth Cir. 1995} (stating “resolution of the damages claim
would not involve altering the terms of the cleanup order”).
Samples et al v. Conoco, Inc. et al. 165 F. Sﬁpp. 2d at 1315-1318 (N.D. Fla. 2001).
Plaintiffs take issue with defendants’ acts and .omissions relating to their operations as well
as their efforts to address, or not address, the contamination which came from their facilities. See,
Plaintiffs’ Replx at pp. 1-10. For example, plaintiffs have alleged facts, whtch they argue will
' ccmvmce a tner of fact that Conoco/Agnco k:new of the adverse 1mpacts 1ts operatlons were havmg
upon the neighboring commumty and yet elected to take measures to avoid hablhty and w1thhold this
_ mfonnatmn and that defendants elected to shape the Remedial Investigation and Feas1b111ty Study
process to reach a co_st—dnven result by deceptively m1mm1z1ng the impact Df the groundwater
 contamination and supporting the least costly remedy. A determination Qf the legal ramifications
"of defendants’ acts and omissions as presented to a trier of fact should occur only once; to proceed
_otherwisé would be inefficient and unfair to both plaintiffs and defendants.

This common course of conduct by defendants, the common issues of defendants’ liability

therefor, the common questions of environmental science in determining affected areas, and the



Page 31; Bernice Samples, et al. v. Conoco, Inc., et al,, Case No. 01-0631CA -

common questions of how those areas are, in fact, impacted, make class treatment appropriate. See
e.g., Maywalt v. Parker & Parsley Petroleum Co., 147 FR.D. 51, 55 (SD.N.Y. 1993). Comrnon
questions of liability, causation, and remedies not only predominate but overwhelm any

individualized issues under these circumstances.

If these claims were tried separately, the amount of repetition would
be manifestly unjustified. To the extent that each claim of each
plaintiff depends upon proof concerning the history of the operations
at the plant, the nature, timing, extent and cause of [contamination],
the kinds of remedies, if any, appropriate to address fiiture potential .
[contamination] . . . [and] the generalized mmpact on real property
values, that proof would be virtually identical in each case. It would
be neither efficient or fair to anyone, including defendants, to force
multiple trials to hear the same issues. Clearly, a Rule 23(b)(3) class
could properly be certified under these circumstances. Boggs v.
Divested Atomic Corp. 141 FR.D. 58, 67 (S.D. Ohio 1992) (class
certification appropriate in action brought by residents living within
- six miles of a radioactive materials plant). “It is difficult to imagine
that class jury findings on the class questions will not significantly
advance the resolution of the underlying hundreds of cases.”

Jenkins v. Raymark Industries, Inc., 782 F.2d 468, 472-73 (5th Cit, 19_8.6)..

B. | Superiority | -

The class action must be ih_e “s'uperior”- méaﬁs by Whiclllrthel a;tion islto be tried, Which.
.‘_quuires an evaluation of the manageabili;cy ofthecase attrialasa class action and an eva‘luétion of o
the resources and limits of the court system. See R.J. Reynolds Tobacco C'o.. v. Engle, 672 So.2d 39, |
4142 (Fla 34 DCA 1996). o | | o
- “Numerous . . . courts have recognized the increasingly insistént need for amore efficient
method of disposing of a lﬁrge ﬁgmber 6f lawsuits arising out of a single . . . course ofcon.duct. .
[ﬁﬁere] the fécfual and legal issues of a defendant’s liﬁbility do nbt differ dramétically from one

. plaintiff to the next.” Sreﬂfng v. Velsicol Co., 855 F.2d 1188, 1196 (6111 Cir. 1988) (emphasis
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added)., An analysis of “[t]he factual and legal issues specific to the particular litigation . . . to

determiné if certification . . . offers a superior method for the fair and efficient adjudication of the
controversy” supports certification in this instance. Salav. Nat'lR.R. Passenger Corp., 120 F.R.D.
| 494, 496 (B.D. Pa. 1988). The economy to all parties as well as to the judicial system of resolving
the contested issues in this mattsr outweighs any value of allowing individual actionsto be instituted. |
The purpose of the procedural device of a class action is to conserve the resoﬁrces of both
the courts and the parties. See Broin, 641 So.2d at 888_, supra; See al’so, Inre Orrhopf_za’ic Bone |
Scrféw Prbducts Liabilitj) Litigation, 176 FR.D. 158 (E.D.Pa. 1997). Class certification is the only
" realistic procedﬁral vehicle for many of these plaii;tiffs to seék Justice. “Unless the claims of the
mémbgrs of these classes c;in be litigated on a class basis, the:y cannot be feasibly litigated at all.
‘While the total alleged injﬁy to the class is large, many individual class members méy not ha?e a
large enopgh stalce to ] ustify litigating their individual claims.” fn re Ampicillin Antitrust Litigation,
55 F.R.D. 269, 276 (D.D.C. 1972). As evidenbed'by the expenses incurred by the defendaﬁts in
co_nneb’tion With_rthe expgaft 'réppﬁs pfoffered at the-ceﬂi:ﬁcatioﬁ Stﬁge of the litigation, pursuit of
.plaintiffs" claims. (including the retention of expeﬁs to counter the merifs o'f defendanté’ positions) |
. would likely be jjrohibitively costly. Two of defenciants-’ eﬁperts, Drs. Larson and Cowan, testified

that each had billed over $100,000 at the time of their depositions in connection with certification. |

See Plaintiffs’ Bxhibit 40 in Support of Class Certification Motion, Larson Depo., p. 221, See

Plaintiffs’ Exhibit 41 in Support of Class Certification Motion.Cowan Depo., pp. 9-10. A third, Dr. -

Jackson, with a billing rate of $220 per.hour, had worked for over a year But was unable to provide

an aggregate figure. See Plaintiffs’ Exhibit 42 in Support of Class Certification Motion, Jackson
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Depo., p. 147°°  An individual plaintiff with a typical residence in one of the affected

neighborhoods would likely not be able to afford to pursue a claim for damages based upon the
contaminant plume, considering the enormous costs and energybeiﬂg di:rected at the defense of this
 litigation by the defendants. As such, the policy supporting class treatment is particularly aﬁpropriate
here, where members lack the means {o prosecute individual acti ons. S ee, e.g., Rosenblaitv. O)ﬁega
Equities Corp., 50 FR.D. 61, 64 (D.N.Y. 1970). -

By concentrating this litigation in.a éingle forum and -certifyiné the class, both.lindi\{idual
class:memb ers and defendanté will bepefit. Defendants will benefit from the labi]ity to ﬁtigéte this
matter once.and for all, with res judiéara effect as to all class members, rather thaﬁ‘face the proép ect .
~of numerous individual suits.‘ Defendants will aléo benefit as they wouid not have to r-espdnd to
multiple plaintiffs’ discovery requests and'propound substantially similar requests of their ‘ow‘n n
many forums against many iridividual plainﬁffs. The individual putative class members would
benefit as thcy will obt‘aﬁl al cost efficient and legally efficient adjudication of thei_r claims agains‘t
dcrfendants. Moreover, with this Courtr as the only tﬁer of fact, inconéistént or varying adj udications |
*;yith the poteﬁtial 1o create incompatible standé:ds éf conduct for-defendants éu*e avoided.‘ | |

X Thé defendanfé point the Court to the relatively recém opinicn Qf the fhird District Court of
Appezl, Judge Gersten Wﬁting for the court, in Liggett Group, Iﬁc. v. Engle, 2003 WL 211803 1.9
(Flla. 3d DCA May 21., .2003), in whiéh the.di-stn'ct court of appeel decertified 2 class coﬁsisﬁng of
cigarette smokers in their éuit against tobacco comp"anies secking damages for. injuries allegedly

caused by smoking. This Court does not dispute the statements of law by Judge Gersten and

_ 3 The actual price tag for these expenses is likely much greater than reflected by these figures given defendants’ unigue familiarity and
superior position, vis a vis the putative class members, with respect to information regarding the groundwater conditions created by the Agrico Site.
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‘acknowledges his observation that “virtually all courts that have addressed the issue have concluded
 that certification of smokers® cases is unworkable and improper.” Id., at *3. However, the case
before this Court compels a different conclusion, because it does not contain “significant individual
" issues” or “factual determinations unique to each plaintiff.” Cf. Jd., 2t *4 In contradistinction to the
Liggeftlitigation, this case has significant common, not individualized, issues ofliability, affirmative
defenses, and damages and does satisfy the “predominance” and “superionity” requirements imposed
by Florida’s class action rules. Cf 1d., at *4.
" Plaintiffs’ Proposed Class Definition
Plaintiffs have proﬁosed a class definition based upon the location of real property in the
vicinity of the Agrico and Escambia sites. The class definition proposed by plaintiffs in the First
Amended Complaint and Motion for Class Certification includes over ten thousand (10,000)
residential 2nd commercial properties.¥’ The class includes all:
former and current owners, possessors, and leaseholders of real property .
located 1) at, on, or adjacent to the Conoco/Agrico Facility or the Escambia
Treating Facility; 2) in the area north, east and scuth of the Conoco/Agrico
Facility and the Escambia Treating Facility bordered by Brent Lane/Bayou
Boulevard/Summit Boulevard to the north, Escambia/Pensacola Bay to the
- east, Pensacola Bay to the south, and Palafox Street (Highway 29) to the
‘west. Excluded from the class are the defendants in this action, any entityin -
which the defendants have a controlling interest, any employees, officers, or

. directors of defendant, and the legal representatwes heirs, successors, and
assigns of defendants

First Amended Comglam para. 84; See Plaintiffs’ Exhibit 10 n Sumaort of Class Certlﬁcat;on

e

Map depicting proposed class boundaries. -

As requested by the Court at the class certification hearing, the plaintiffs have submitted an

alternative, more narrow, class definition, which encompasses:

7 .Toint'Sﬁpu]étion No. 1.




former and current owners, of real property either commercial or residential at any
time between 1957 and present which is located in the area bordered by Hickory
St./Hyatt St./Portion of I-110/Woodland Dr./Berkley Ave./Ellison Dr. to the north,
Bayou Blvd./Portion of Hyde Park Rd./Foullis Dr./Pickens Ave. to the east, E.
‘Mallory St./Bayou Texar at Pensacola Bay to the south, and 18th Ave./Palafox Street
(Highway 29) to the west. Excluded from the class are the defendants in this action,
any entity in which the defendants have a controlling interest, any employees,
officers, or directors of defendant, and the legal representatives, heirs, successors, and
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assigns of defendants.

See Plaintiffs’ Exhibit 43 in Support of Class Certification Motion, Revised Class (depicting revised

* elass boundaries).

While not conceding the propriety of a class action, the defendants submitted an alternative

All those persons who own or, at any time since March 23, 1997, have owned smgle famﬂy

¢lass definition in response to the Court’s instructions which is much more limited than either of the

* plaintiffs’ proposals. The defenda_nts’ definition follows: -

residential property within the following boundanes

@

@

@

'The beginning point for the class description is the intersection of the
eastern edge of the CSX rallroad property/nght—of—way and the
: centcrhne of East Texar Drive. - _

. From thc beginning ‘point, proceed east on Texar Drive to 6th

Avenue. Proceed south on 6th Avenue fo Beaars Street. Proceed east
on Baars Street to18th Avenue. Proceed north on 18th Avenue and

_ then generally along an extension of the centerline of 18th Avenueto

the western mean high water line of Bayou Texar.

Follow the western shoreline of Bayou Texar (the mean high water
line) in a northwesterly direction to a point where it intersects the
property boundary between 4130 Menendez Drive and 4140
Menendez Drive. Proceed westerly .along this property line to
Menendez Drive, and then westerly along Driftwood Drive to North
12th Avenue. Go east on North 12th Avenue to East Fairfield Drive.
Proceed westerly on E. Fairfield Drive to Bast Fairfax Drive. Proceed
westerly on a line that connects the intersection of East Fairfield
Drive/East Fairfax Drive to the northeastern most point of the Agrico
Superfund Site.
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(4)  Proceed westerly along the northern property boundary of the Agrico
Superfund Site until this line intersects the eastern edge of the CSX
railroad property/right-of-way. Proceed southerly along the eastern
edge of the CSX railroad propertyright-of-wayto its intersection with
the beginning point,

| (A) For any designated street boundary, properties immediately bordering the strest on either
side shall be deemed to be within the class.

B Excluded from this class are the defendants in this action, apy entity in which any
defendant has a controlling interest, any employees, officers, or directors of any defendant,
and the legal representatives, heirs, successors, and a551gns of any defendant.

See, Defendants proposed OrderDenwnaPlamtrffs Motlonto Certify Class. Grantmg Cert1ficat10n

of Provisional Alternative Class, and Assyznmg Class Counsel; Defendants. Exhibit 37 in

Oppositi-on to Class Certification Motion, Map of Proposed Area of Alternative Class.
As compered to the plaintiffs’ original proposed class boundaries the plaintiffs’ revised

boundaries “have been adjusted to more closely track the spread of contamination as depicted in the

m_aterials before the Court”, See Plaintiff’s Proposed Order GrantinaMotion for Class Certification,
p-33. Furthermore, the plaintiffs allege that the revised class boundaries also include a buffer _zone
inclusive of both the class area drsputed by the defendants and residents “w1th1n a short distance
frorn Bayon Texar given plalntrffs clalms asto the degradatlon of this waterway due to defendants
'aotrons and the resultrnfr strgma to propertles on its shore ” Seeld., p. 33, The plarntrffs assert that |
l- the revised class area is consistent WJth the confirmed spread of contaminated ground water and the |
associated stigma; consistent with the distribution of the correspondence by Conoco: and consistent
with the confimmed locations of irrigation wells within the Ag:-ico plume.

Second, with regard with the property interests of the putative plaintiffs the plaintift:s’ :

- revised class deﬁmnon excludes owners of real property in the geographic class area prior to 1957,

all owners of leasehold interests; and owners of any real property other than commercial or
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residential. The plaintiffs explain their reasoning for this narrowing of the class definition to be that
1957 is the earliest point that they can show the Defendants’ knowledge of contamination outside
the boundaries of the fac111t1es their asserted claims are based only upon theories of 11ab111ty
yecoverableby fee snnple owners; and the inclusion of industrial property owners as plalntrffs would |
" raise the specter of comparative negligence claims. | |
The defendants’ proposed class boundaries encompass amuch more limited geographic area.
The defendants argue that this limited area is warranted, if any at all, due to the lack of evidence

presented by the plaintiffs dernonstratmg that even a substantial portion of the proposed class area

has been nnpacted by gither the Agrico or ETC contamlnatlon plurne See Defendants’ Proposed
'Findmg s, P 18 The defendants point to their expert 5 reportSB which dehneates both the extent and
nature of the Agrico and ETC ground water plumes and concindes that (1) the groundwater traveling |
under the Agrico and ETC sites flows in an east-southeast direetion and discharges into Bayou
Texar; (2) as a result of the groundwater ﬂow it 1s 1rnpossrble for the Agrico and ETC plumes to
'travel east of Bayou Texar and to the areas in the northern and southern portions of the platntlffs |
proposed class area; (3) unless a putatrve class mernber owans a well on her property located above
,the Agrico or ETC plume andis in excess of 1 00’ below the ground surface, there can be no surficial
nnpact from the groundwater (4) the natural groundwater discharge point for gro und water passing
- under the Agnco site is namow and defined; 5) Bayou Texa.r has not been adversely impacted by
: cont.annnatlon that originated at the Agrrco site; and 6) concentrations of contaminants vary with

time and the potenttal 1n1pact is not permanent See Defendants’ Proposed F1nd1ng p 19-21

%8 Defendants Exhibit 4 in Opposition to Class Certification Motion, Larson Report.
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Moreover, the defendants’ assert that their other experts’ reports™ also warrant 2 much
smaller, if any, class area. Dr. Cowan’s report concludes that based on actual sales of single family
residential properties between the years 1960 and 2001, on average a home within the proposed class
* area sold for $5,167 Inore thatl coinparable homes ontside the proposed class area, thus disproving
plointiffs’ claimed ‘stignta damages allegedly resulting from the contaminant plumes. See

Defendants’ Proposed Findings, p.22. In addition, Dr. Jackson reports that other characteristics

unique to the properties in the proposed class area vﬁl] affect whether or not or to what extent
environmental'oonditions may impact property \talue, therebjf making anyproofofa lihkage between
the contaminant plumes and pro.perty values difficult to ldiscem or speoulattve, at best. See
Defendants Prop' osed.F.indings, p.24.. |

The defendants’® argue that the class should be lin:d_ted to include residential real property
‘owners within the past four years. The defendants asserte the 1997 date s -wa-rranted as the plaintift's
willbeina better position to present pt'oof of their stigme damages and evidence as to the current

extent of the Agrioo ground water plume See Defendants’ Proposed Findings, p.3 5 .

Based upon the record before thls Court the Court hereby exerc1ses its discretion to certlfy-
. amore hmlted class. Fla. R, ClV P, Rule 1 220(d)(1) Spemﬂcally, th1s Court finds aratmnalbasm
to support cert1ﬁcat10n ofa class described as follows: |
a) The northern boundary begms at the intersection of North Palafox St. and HleOl’_Y‘
| St.' continue east on chkory St. to Hyatt St., as if Htckory St. and Hyatt St. were |
connected to I-110 south on I-I 10 unt11 reaching Woodland Dr proceed east on

Woodland Dr. unttlreachmgBerkleyDr .; proceed north and east on Berkley Dr. untd :

: 5% Defendants’ Exhibit 11 in Opposition to Class Certification Motion, Cowan Report; and Defendants’
. Exhibit 10 in Opposition to Class Certification Motion, Jackson Report. '




Page 39; Bernice Samples, et al. v. Conoco, Inc., et al,, Case No. 01-0631CA

b)

d)

reaching North 9" Ave.; proceed east until reaching Ellison Dr. and proceed south
and east on Ellison Dr. until reachirrg North 12" Ave.; proceed south on North 12
Ave. until reaching the eastern shoreline of Bayon Texar.

The eastern boundary ie the property fronting the eastern shoreline of Bayou Texar
from 12" Ave. to Pensacole Bay.

The western boundmybegins af the intersection of North Palafox St. arad Hickory St.
and proceeds south on North Palafox St. fo th_e point v;fher'e Easr Cross St. would

intersect.

The southemn bdundary‘begir_rs at the poin’t where East Cross St. and North Palafox

' St would rntersect arrd continues east on East Cross St. until reaohmg 1-110; proceed

gast as 1f East Cross St. continues through North Alcaniz St. and North Davis St. /
North Davis Hwy. until once again reaching East CTOSS St.; proceed east on East.
Cross St. un’dl it ends at Osceola Blvd.; proceed east as if East Cross;Sti intersects the
western shoreline of Bayou Tei;ar, and"proceed southerly along rhe shoreline,
iocludirrg the properry fronting the western shoreline of B_eyou Texar, until reaching

Pensacola Bay.

-Speclﬁcally included within the certified class is all real property frontrng both the

eastern and western shorelme of Bayou Texar.

For any designated street 1ooundary, propertles--rmmediately bordering the sireet on

, elther srde shall be deemed to be W1th1n the olass

| Excluded from thrs class are the defendants in this aetron any entlty in which any

defendant has a controlling interest, any employees, officers, or drrectors of any
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defendant, and the legal representatives, heirs, successors, and assigns of any

defendant.
This revised definition utilizes geographic boundaries as did the definition initially proposed
~ and the revised definition subsequently proposed by plaintiffs’ counsel. Tt differs in several minor
respects. Initially, the geographic boundaries have been adjusted to more closely traek the -spread
of contamination as depicted in the materials t)efore this Court, most prominently the boundaries
of the OU—2 area of interest for the Agrico site. The class boundary mcludes those res1dents with
property fronting onBayou Texar in consideration of the nugratlon ofthe contarnmant plumes to this
Waterway and the plaintiffs’ claims asto the degradation ofthis waterway due to defendants’ actions
and the resulting stigrna to properties onits shore. Most of the proposed olass representatives remain
within the revised class. The Court Teserves rulincr on Wh.‘lCh representanve plamtiffs do not re31de
within the geographic class definition and what action should be taken regarding that plamtiff In
addition to the altered geographic boundaries of the putative class, the revised definition, for the
._ 'reasons‘plaintiffs stated does not in_elude: | |

a, Iieaseholdersi |

b. Real property types other than commercial and residential; or

c. . Real proi)erty owners prior to 1957, |

As with the initial definition, this revised cllaSS definition is objectivie and nutative class
members may readil_y identify whether they are included within the class without regard to the fact
of injury‘ As such, due nrocess Iias been‘satisﬁed. R
| The use of geograplucal boundaries 18 both pracucal and logieal in .an env1ronrnenta1 _

contarninauon case such as this one. See e. g., Peirovic v. Amoco Ol Co., 200 F. 3d 1140 (Sth Cir
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1999); Boggs v. Divested Atomic Corp., 141 F.R.D. 58, 60-62 (5.D.Ohio 1991) (certifying 'class

defined as persons within six miles of boundaries of plant that released hazardous materials); Olden
V. La Farge Corp., 203 F.R..D. 254, 268 (E.D. Mich. 2001) (certifying class .of 0wnefs of single
| family residences in described geographic area in suit-fo:r dé.mage ﬁ‘om toxic poilutants and air
contarninants cmltted during course of cementmanufactunng operatlons) Jofmson V. Orleanst ish -
School Bd., 790 So. 2d 734, 749 (La App. 2001) writ den. 801 So. 2d 378 (La. Sup. 2001) (class
deﬂned by geo graphlcal boundaries certified in actlon involving claims for ‘damages from exposure
to toxic substances in Jandfill area); Yslava v. Hughes Aireraft Co., 845 F.Supp. 705, 712
| (D.Ari271993) (ceﬂif;dng class based on geogréphicfareas m Wthh plai_ntiffs tived ::;md went to
' _ sch.ool where defendant supplied-contaﬁmatgd drnking Water); quk v. Rockwéll Int'] .Corp., 1751
| F.R.D._378, 382 (D.Col.1993) (éerﬁﬁ&nﬁ clasé defined By géographic bﬁundaries based on dose or
- _ﬁpo‘sure contours bf radiéactive and nqn~radi_oactive matcrials); Coasral Corp. v, Garza, 979 SW |
2d 318, 319 (Tx. Sﬁp. 1998).(ce_:rtifying two classes defined by speéiﬁc gcographical bouﬁdaries in
suit against chenﬁcal mé.nufacturer fér property damage alleged ﬁom loﬁg 'teIlm -emis;sion of-
: cor_ltaminants) o | - |
The revised .class deﬁmtmn is cons1stent with the conﬁrmed spread of contammated B

N groundwater plmncs and the stlgma alleged to be associated therewith. See PIa1nt1ffs Exhibit 13 in

Support of Class Certlﬁcatlon Motlon, Figure 1 “Szte Locatton Map, Ground Warer and Swj’ace

Water Sampling Locatzon, Fwe»Year Review Ajmco Site Pensacola. Florida. US Environmental
Protection Agency. Reg‘ ion IV, prepared for _Williams and Conoco by URS Greiner Woodward

Clyde, Feb. 2000). Similarly, the class area tracks the distribution area of the coi‘respondence by
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Conoco pursuant with the 8/94 ROD. The area is consistent with that identified in a map of
irrigation well locations within the Agrico plume® and an accompanying list of wells.

Therevised class definition extends beyond the confirmed boundaries ofthe plumes and their
" projected paths to include properties within a limited radius which are contigilous to properties over
the plume and may reasonably be expected te be affected by damages, if any, to ihe values of those
properties resulting from the contaminant plumes. | The .plume of éromdwater conta_mination has
.spread to Bayou Texar, where it cillrently discharges. As such, the preperties fronting the Beyou,
downstream ef the discharge, have been retained witliin .the class.

The initial class definition as proi:osed by plaintiffs did not include a ’Lempei’al limitation,
As discussed infra, plamtiffs have proffered ev1dence which substantiates a hmltatloxi in time no
earher than 1957 See Plamtlffs Exhibit 35. This, as presented by plamtlffs is the earhest point at
which defendants’ k:nowledge of the spread of their contamlnatlon outside the boundanes of their
facility can be shown. Leaseholders, iiiitialiy inclutied'in plaintiffs’ proposedideﬂnition, have
siinilaﬂy been excluded, Plajntiffs’ asserted clehns are based onlyupon theories of liability tewards
,owneirs of real propefcy Also, none of the cless representatlves are leaseholders and as such, this
-|seg1nent of the co:rnmumty is not represented herem See Joint Stlpulatlon, Nos 27, 29 31, 33 35, |
- 37,39,41,43,45 (all eless representat_wes are_or_have been owners cf real property Wlthln the _class :
area). Likewise, only commercial end resiciential prop erties have been included given that fhe class
represexitaﬁves own only such property types. Id. 'Furiher; def endanis’ aréements that the industrial
properties in ﬂie Pensacola area may raise sufficient issues of compar_:itive iiegligen'ce We.rrants

exclusion of such property owners from this class.

O Plaintiffs’ Exhibit 14 in Support of Class Cemﬁcanon MDtIOl’l, Irrzgatzon Wells Lacafed szhm the

Agrzco Plume
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Accordingly, this Court has revised the proposed class definition in order to ensure the
commonality of issues and conform the definition to the proofs available. Acceptance of the proofs
as adduced at this stage does not equate to a finding that any party has satisfied its burden of.proof
" on themerits. Eisenv. Carlisle Jacqueline 417 U.S. 156, 178 (1974). Should the trier of fact or fhis

Court, based on a dispositive ruling, subsequently find that any portion of this proposed class 1s not

legally entitled to recover pursuant to the theories alleged byplaintiffs, orifthis Court subsequently
' deternﬁiﬁes evidence exists that the boundaries of the qontaminant 'plu:me ex;tend beyond t’he.

geographic bou.nda:fies of the revised class deﬁnitioh, the class definition can be furthgf revised as
| antlclpated by Fla. R. Civ. P., Rule 1.220 (d)(1). | |

Thls Court, having found the requirements of Rule 1 220(a) and (b)(3) to be satisfied, hereby |
ORD'ERS that this matter proceed on behalf of a class as defined above.

Accordmgly IT IS ORDERED that

- (1) Plamt1ffs Motmn to certify the class defined in the First Amended Compiamt is
denied, and the Plaintiffs’ _Motion to Cez“cify 2 1.220 Class is 'granted as sgt forth
bélow. | | o
: (2) | The following class, depicted in the éttachéd mﬁp,_is prc}visionally certified pursuant
- to Fla. R. LCiv. P. 1.220(b)(3)_ with respecf to the claims brought agaiﬁ;st defendants
in this case: ‘ | o |
a) The nbﬂhem boundary begins at the intersection of Noﬁh Palafox St. and
chkory St.; contmue east on I—hckory St. to Hyatt St., asif I—Iwkory St. and :
Hyatt St 'were connected, to I-1 10 south on I-110 until reachmg Woodland |

Dr,; proceed east on Woodland Dr. until reaching Berkley Dr.; proceed north '
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b).

0

and east on Berkley Dr. until reaching North 9" Ave.; proceed east until
reaching Ellison Dr. and proceed south and east on Ellison Dr. until reaching
North 12% Ave.; proceed south on North 12" Ave. unitil reaching the eastern

shoreline of Bayou Texar.

The eastern boundary is the property fronting the eastern shoreline of Bayou

'Texar from 12" Ave. to Pensacola Bay.

The westem 'boundary begins at the interséctioﬁ of North Palafox St. and
Hickory St. and proceeds south on North Palafox St.‘tol'the point where East
Cross St. would intersect.

The southern bounciary begiﬁs at thé point where East Cross St. a;_ld ﬁorth
Palafox St. would inter.sect and continues east on East Cross St. until
reaching I-110; ‘procéed east as if East Cross St. co‘ntinues through North
Alcaniz St. and North Davis St. / North Davis Hwy. until once again reaching
East Cross St.; proceéd gast on E_ast Cross St. until it ends a£ Osceola Blvd.;
proceed east a; if East Crbss St. inters:cté the western shorehne of Bayou
Texar, aﬁd proceed. southerly ‘Valong t_he shoreliﬁe,_ .ipcluding thé propeﬁy
ﬁontmé the westem shorel_iné of Bayou Texar, until reaching Pensacola Ba};.

Specifically included within the certified cless is all real 'prope_fty fronting

‘both the eastern and western shoreline of Bayou Texar.

® - Forany designat-ed street boundary, properties imﬁlediatcly bordering the street on

either side shall be deemed to be within the class.
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@ Excluded from this class are the defendants in this action, any enfity in which any
'defendant has-a controliing interest, ény employer;s, ofﬁcers., or diredtors bf any
: défendant, and the legal :eprcsentgtives, “heirs, suécessors, and assigns of an-y
defendant. | |
3) Pursuanf to Fla. R. Civ. P. I.220(d)(2),' plaintiffs shal_l provide notice “to each
" member of the class who can bef‘i'dentiﬁed and located through Ieésdnable_effort and
shall be given to the othér membérs of th.e_ clasé in the manner determined Ey the
court fo be most practicablé ﬁﬁder the circurﬁétarices.” |
Aécofdingly, within 30 days of thls order, the plaintiffs sha_li submit (i) a froposal for what B
steps must be mdsﬁaken to attémpt to identify a.ﬁd locate class members; _(ii) the proposed form of
.. the notice to be giv.en:to ciass members-that can be identified and located; and (iii) a brief régaidiﬁg
the form of notice that must be given :to class members .that camnot be identified or located.
Defendants shall sﬁbmit a responsé to such notice proposal Within 21 days thereafter.
DONE and ORDER_ED_ in Chambers at Pensaéola, Escambja County, Florida onl this 28th

day of August, 2003.

MIC L] S
Circuit Judge/ -

CC. -

J. Michael Papantonio, Esquire
Neil D. Overholtz, Esquire
Levin, Papantonio, et al.

316 S. Baylen Street - Suite 600
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Pensacola, Florida 32501 | |

Mary Jane Thies, Esquire
J. Nixon Daniel ITI, Esquire
" Beggs & Lane, LP
P.0. Box 12950 _
. Pensacola, Florida 32576-2959

Allan Kanner, Esquire
701 Camp Street =
New Orleans, LA 70130

Robert F. Kennedy, Jr., Esquire
Kevin J. Madonna, Esquire
9 Railroad Avenue

Chatham, NY 12037

Jan R. Schlichtmann, Esquire
Leiff, Cabraser, et al.

~ 214 Union Wharf :
Boston, MA 02109-1216

Samuel W. Bearman, Esquire
1015 N. 12" Avenue
Pensacola, FL 32501

Ben W. Gordon, Jr., Esquire
811 W. Garden Strest
- Pensacola, Florida 32501

‘Robert G. Kerrigan, Esquire
400 E. Government Street
Pensacola, FL 32501

D. Kenyon Williams, Jr., Esquire
Michael D. Graves, Esquire

Hall, Estill, et al.

320 S. Boston Avenue - Suite 400
Tulsa, OK 74103

Lester Sotsky, Esquiré

‘Michael D. Daneker, Esquire
Brian D. Israel, Esquire
Scott Helsel, Esquire
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Elliott Zenick, Esquire
Arnold & Porter

555 12" Street NW
Washington, DC 20004-1202

- John W. Frost II, Esquire
P.O. Box 2188
Bartow, FL 33830-2188

Donald H. Partington, Esquire
Jesse W. Rigby, Esquire

Clark, Partington, et al.

Suite 800 - One Pensacola Plaza
125 W. Romana Street
Pensacola, Florida 32501

George A. Phair, Esquire
600 N. Dairy Ashford
P.O.Box 4783

Houston, TX 77210

Steven A. Medina, Esquire
P.O. Box 247
Fort Walton, FL 32549-0247

John M. Johnson, Esquire
Michael L. Bell, Esquire
Arne Sikes Hornsby, Esquire
W. Larkin Radney IV, Esquire
Adam K. Peck, Esquire

- Lightfoot, Frapklin, et al.

The Clark Building

400 20™ Street N
Birmingham, AL 35203-3200

Barry Richard, Esquire ‘

Greenberg Traurig, P.A. '
P. O. Drawer 1838 -

101 E. College Avenue

Tallahassee, Florida 32302

P. Michael Patterson, Esquire
Emmanuel, Sheppard & Condon
30 S. Spring Street

Pensacola, FL 32501



