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INTRODUCTION 

Plaintiffs with claims against the Government1 for cost recovery and/or contribution under 

Section 107 and/or 113 of the Comprehensive Environmental Response, Compensation, and 

Liability Act (“CERCLA”), 42 U.S.C. §§ 9607, 9613, (collectively, the “CERCLA Plaintiffs”)2 

oppose the Government’s Motion to Hold in Abeyance CERCLA Cost Recovery and Contribution 

Claims, Dkt. No. 7987 (the “Motion”). 

 The very point of CERCLA’s statutory design is to quickly establish the immediate liability 

of responsible parties for the costs of cleaning up pollutants—“hazardous substances” under the 

statute—so that affected parties can undertake the necessary clean up without delay and in the 

confidence that they will be reimbursed. Holding the CERCLA actions against the Government in 

this MDL in abeyance while other cases progress is thus entirely backwards and prevents 

CERCLA from performing its most essential role in our nation’s pollution abatement scheme.  

The Government perhaps had an argument for abeyance when it appeared that the 

pollutants at issue might be removed from the CERCLA regime entirely, but it has now 

unambiguously represented, in separate litigation, that it will leave the designation in place.3 The 

Government’s alternative excuse for abeyance (that there is a risk of double-recovery) applies only 

 

1 For purposes of this Opposition, Defendants United States of America, United States Department 

of Defense (now the Department of War), the Department of the Air Force, the Department of the 

Army, the Department of the Navy, the Department of Homeland Security, the Federal Aviation 

Administration are collectively referred to as the “Government.” 

2 For purposes of this Opposition, the term “CERCLA Plaintiffs” collectively refers to all plaintiffs 

in this MDL with pending cost recovery and contribution claims against the United States under 

sections 107 and 113 of the Comprehensive Environmental Response, Compensation, and Liability 

Act of 1980 (“CERCLA”), 42 U.S.C. §§ 9607, 9613. Attached as Exhibit A to this Opposition is 

a complete list of all those plaintiffs and the cases they brought against the United States that assert 

cost recovery or contribution claims under CERCLA. 

3 Declaration of John Evans, Chamber of Com. v. EPA, Case No. 24-1193 (D.C. Cir. Sep. 17, 

2025), Doc. No. 2135418 (“Evans Declaration”). Attached as Exhibit B to this Opposition.  
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when it comes to making final determinations about victims’ total recovery—a matter which is 

not before this Court, and can and should be left for later. Indeed, the hope is that establishing the 

Government’s liability under CERCLA will obviate the need for at least some of the complex tort 

and other claims that plaintiffs are pursuing, thereby eliminating not only any risk of double-

recovery, but the prospect of pointlessly duplicative litigation as well.     

 Meanwhile, as this Court has recognized, the participation of the Government is critical for 

resolving this litigation.4 CERCLA is the ideal vehicle through which to promote that 

reconciliation. That is because, unsurprisingly, the “Comprehensive Environmental Response, 

Compensation, and Liability Act” provides a comprehensive framework that, in no uncertain 

terms, recognizes the Government’s liability for releases at its facilities, while also providing a 

mechanism for the Government to seek contribution from any other parties that are potentially 

responsible. Accordingly, following the designation of perfluorooctanoic acid (“PFOA”) and 

perfluorooctane sulfonic acid (“PFOS”) as hazardous substances under CERCLA, this Court noted 

that “a study about how we can maximize CERCLA reimbursements is probably the highest and 

best use of our time.”5 That was correct then, and it remains correct now. 

 The Government’s effort to indefinitely hold up a determination of its CERCLA liability 

is therefore likely to delay even further a proper resolution of this complex litigation and is 

consistent with its generally lackadaisical approach towards seeking such a resolution. For well 

over a year, plaintiffs have attempted to resolve their CERCLA claims against the Government 

 
4 Indeed, at the earliest stages of this litigation, the Court noted there is “no question” that the 

Government and its military facilities were an “active participant” in, and have responsibility for, 

nationwide releases of PFAS into the environment and the CERCLA Plaintiffs’ properties. See 

July 26, 2019, Status Conference Tr., attached as Exhibit C, at 71:12−16; id. at 71:23−72:1 

(“[T]here needs to be some careful consideration of whether in [a] potential resolution of this case 

the United States should not participate.”). 

5 April 25, 2024, Status Conference Tr., attached as Exhibit D, at 54:2−4. 
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without litigation. This Court has made clear that, in the absence of progress in settlement, the only 

appropriate option is for plaintiffs to litigate and the Court to adjudicate their claims. As this Court 

put it at a previous status conference:   

[I]t’s not unusual, Mr. London, for me to hear one party complain the other party 

is not settling the case . . . . And, you know, the solution to that always is, well, let’s 

just litigate the thing. . . . [I]n an ideal world, if there’s a sort of recognition that 

because of the designation there’s going to be coverage and compensation, we 

would all rather not spend time doing that. But I can’t make the Department of 

Justice move any faster than it is. You have some influence on that by just litigating 

the claims.6 

 

Having already shown little interest and even less urgency in negotiating a resolution, the 

Government should not be able to indefinitely suspend the only other option, which is to “litigate 

the thing.” 

At this point, two dozen plaintiffs have asserted CERCLA claims against the Government 

without any meaningful progress, and seeing that situation, two of those plaintiffs have now filed 

motions for partial summary judgment on the Government’s CERCLA liability. As the Court is 

aware, one of those motions (filed by the State of New Mexico) led to an agreement in principle 

to mediate the CERCLA claims at issue, while in response to the other (filed by the owners of 

Highland Dairy) the Government has, consistent with its delay tactics here, moved to deny or defer 

a ruling by invoking Fed. R. Civ. P. 56(d). The Government has offered no valid justification for 

delaying the resolution of those motions nor the advancement of the CERCLA portion of this 

litigation more broadly, notwithstanding that the abeyance it has requested would unquestionably 

prejudice not only the CERCLA Plaintiffs but the public good. For these and the other reasons 

 
6 February 7, 2025, Status Conference Tr., attached as Exhibit E, at 9:19−10:15. This followed a 

similar statement from the Court at the prior status conference: “You’ve got to get the litigation 

pending. And, you know, file the complaint. Do the discovery. Deal with these issues like [the 

Government’s counsel] was mentioning about liability. And let’s get to the end of this.” November 

1, 2024, Status Conference Tr., attached as Exhibit F, at 42:9–18. 
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discussed below, the Government’s Motion should be denied. 

LEGAL STANDARD 

 Although the Fourth Circuit Court of Appeals has not adopted a standard applicable to 

motions for an abeyance (i.e., to stay), this Court typically considers three factors: (1) the interests 

of judicial economy; (2) the hardship and inequity to the moving party absent a stay; and (3) 

potential prejudice to the non-moving party. E.g., Stratton v. Merck, No. 2:21-cv-2211-RMG, 2022 

U.S. Dist. LEXIS 237429, at *2 (D.S.C. May 25, 2022) (citation omitted). Courts call these the 

“Landis factors,” referring to the Supreme Court’s decision in Landis v. N. Am. Co., 299 U.S. 248 

(1936). 

The discretionary authority to stay a case is incident to the Court’s inherent power to 

control its docket. Clinton v. Jones, 520 U.S. 681, 706 (1997). “This discretion is not unlimited, 

however.” Doe v. South Carolina, No. 2:24-6420-RMG, 2025 U.S. Dist. LEXIS 161125, at *7 

(D.S.C. July 8, 2025) (Gergel, J.). It “calls for the exercise of judgment,” with the factors to 

consider being “counsels of moderation.” Landis, 299 U.S. at 254−55. In ruling on a stay, the 

Court “must weigh competing interests and maintain an even balance.” Id. (internal quotation 

omitted); see also Clinton, 520 U.S. at 683 (reversing the trial court’s grant of a stay in part because 

it took no account of the plaintiff’s interest in bringing the case to trial). 

“The proponent of a stay bears the burden of establishing its need.” Clinton, 520 U.S. at 

708 (citing Landis, 299 U.S. at 255). Specifically, “the suppliant for a stay must make out a clear 

case of hardship or inequity in being required to go forward, if there is even a fair possibility that 

the stay for which he prays will work damage to some one else.” Landis, U.S. 299 at 255; Williford 

v. Armstrong World Indus., Inc., 715 F.2d 124, 127 (4th Cir. 1983) (“The party seeking a stay must 

justify it by clear and convincing circumstances outweighing potential harm to the party against 

whom it is operative.”).  
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Courts disfavor a stay of indeterminate length. “[A]ny stay should be fixed within 

reasonable time limits to avoid a stay of indefinite duration.” South Carolina, 2025 U.S. Dist. 

LEXIS 161125, at *7 (Gergel, J.) (citing McKnight v. Blanchard, 667 F.2d 477, 479 (5th Cir. 

1982)); Ashworth v. Albers Med., Inc., 229 F.R.D. 527, 533 n.4 (S.D. W. Va. 2005) (“An indefinite 

stay is an extreme measure which Landis strongly discourages.”); see also Clinton, 520 U.S. at 

707 (noting that a stay should not be “immoderate in extent”); Landis, 299 U.S. at 256 (holding 

that a court abuses its discretion if the stay is “not kept within the bounds of moderation”). 

ARGUMENT 

The Government has made two arguments for an abeyance: (1) the potential repeal of the 

rule designating PFOA and PFOS as “hazardous substances” under CERCLA; and (2) the 

possibility that plaintiffs may obtain potentially duplicative relief through other claims. As 

explained below, the first argument is moot and the second is meritless. Moreover, even if these 

arguments held any weight, the Government has failed to fully address—let alone satisfy—the 

Landis factors. The Motion identifies no hardship to the Government from advancing these 

CERCLA actions (there is none) and says nothing at all about the prejudice to the CERCLA 

Plaintiffs (which is great). And while the motion references judicial economy, even that concern 

cuts against the Government’s request for an abeyance here. The Court should thus deny the 

Government’s Motion and allow the CERCLA Plaintiffs to continue advancing their claims toward 

a resolution. 

I. EPA’s Decision to Retain the CERCLA Designation Rule Has Mooted the 

Government’s Primary Argument for Abeyance. 

 The Government’s Motion and Memorandum in Support are devoid of any reason why this 

Court should grant the relief it seeks—a stay sine die of all CERCLA proceedings in which the 
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Government is a named defendant.7 This is particularly true (obvious, even) now that, in parallel 

litigation, the Government has filed a sworn statement indicating that it is not seeking to reconsider 

the rule that brought PFOS and PFOA into CERCLA’s liability scheme. While the interests of 

judicial economy never supported the Government’s Motion, now that its first and best argument 

is moot this Court should summarily deny the Government’s request. 

 For context, the root of the Government’s once-best argument for an abeyance is a 

rulemaking that occurred in May 2024, when EPA designated PFOA and PFOS as “hazardous 

substances” under CERCLA and brought them into the statute’s liability scheme.8 See also 42 

U.S.C. § 9607(a). Almost immediately, interested parties challenged the CERCLA Designation 

Rule in an appeal before the D.C. Circuit. See Chamber of Com. v. EPA, Case No. 24-1193 (D.C. 

Cir.). After the federal administration changed on January 20, 2025, EPA requested and received 

a stay from the D.C. Circuit while it evaluated whether to reconsider the CERCLA Designation 

Rule. See Mot. to Hold Cases in Abeyance, Chamber of Com. v. EPA, No. 24-1193 (D.C. Cir. Feb. 

11, 2025). EPA later filed for multiple additional stays, lasting through September 2025. See, e.g., 

Unopposed Motion to Continue Abeyance, Chamber of Com. v. EPA, No. 24-1193 (D.C. Cir. Aug. 

18, 2025), ECF No. 2130679.  

The Government cited these filings in support of its Motion here, noting that EPA had 

“announced its intent to evaluate whether to reconsider” the CERCLA Designation Rule. Memo. 

in Support of Def. United States’ Mot. to Hold in Abeyance CERCLA Cost Recovery and 

 
7 The CERCLA Plaintiffs recognize that the federal government is currently in a shutdown. 

Plaintiffs will address any motion for a stay of deadlines based on the ongoing shutdown if the 

Government makes such a motion. 

8 See EPA, “Designation of Perfluorooctanoic Acid (PFOA) and Perfluorooctanesulfonic Acid 

(PFOS) as CERCLA Hazardous Substances,” 89 Fed. Reg. 39124 (May 8, 2024) (codified at 40 

C.F.R. pt. 302), available at https://www.govinfo.gov/app/details/FR-2024-05-08/2024-08547 

(the “CERCLA Designation Rule”). 
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Contribution Actions, Dkt. No. 7987-1 (“Gov’t Br.”), at 4. Pointing to this development, the 

Government argued that “[u]ntil there is more clarity on the hazardous substance designation, it 

would be inefficient to continue moving forward on Plaintiffs’ cost recovery and contribution 

claims.”  Gov’t Br. at 6. That clarity has now been supplied. 

On September 17, 2025, EPA filed two documents in the D.C. Circuit appeal which 

unambiguously represent that the agency will uphold and support the designations of PFOS and 

PFOA as hazardous substances under CERCLA. Specifically, in a declaration from John Evans, a 

Senior Advisor for Implementation at EPA, Mr. Evans averred that “[c]onsistent with EPA’s 

commitment to combat PFAS contamination, EPA has decided to keep the CERCLA Designation 

Rule in place.” Evans Declaration, attached as Exhibit B, at ¶ 11. The other document, an 

Unopposed Motion to Govern signed by an attorney at the U.S. Department of Justice, likewise 

represented that the Government “has decided to keep the [CERCLA Designation] Rule in place.” 

Unopp. Mtn. to Govern, Chamber of Com. v. EPA, Case No. 24-1193 (D.C. Cir. Sep. 17, 2025), 

Doc. No. 2135418, attached as Exhibit B, at ¶ 5. 

Thus, the Government’s primary argument for its requested abeyance—which was 

speculative to begin with—is now moot. The Government has clearly stated that it remains 

committed to combatting PFAS contamination and that it is retaining the CERCLA Designation 

Rule. To remain consistent with that position and mandate, the Government should now withdraw 

its Motion. If it fails to do so, this Court should deny it, without hesitation, as having been 

overtaken by events. 

II. The Government’s Concerns About “Double Recovery” Under CERCLA Are 

Illusory and Fail to Justify Its Request for an Abeyance in These CERCLA Actions. 

The second basis the Government identifies for its request for an abeyance of all CERCLA 

actions against it in this MDL is that it would allow time to advance the CERCLA Plaintiffs’ other 
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claims and thus ensure compliance with CERCLA’s mandate against double recovery. See Gov’t 

Br. at 6−7 (citing 42 U.S.C. § 9614(b) (“Any person who receives compensation for removal costs 

or damages or claims pursuant to any other Federal or State law shall be precluded from receiving 

compensation for the same removal costs or damages or claims as provided in this chapter.”)). 

According to the Government, because “Plaintiffs are in ongoing litigation against the 

manufacturers of PFAS, insurance companies, and other parties (including the United States) to 

recover compensation under statutes other than CERCLA,” this Court “should hold [their] cost 

recovery and contribution claims in abeyance to ensure United States taxpayers do not compensate 

Plaintiffs for costs that are or will be obtained through other claims.” Gov’t Br. at 6–7. This request 

is both premature and backwards. 

First, the mere possibility of a double recovery at some undetermined point in the future is 

insufficient to justify an abeyance. While the Government cites numerous cases where courts have 

enforced CERCLA’s double recovery bar, it fails to cite any authority that supports holding 

CERCLA claims in abeyance before the risk of double recovery has materialized. Here, the 

CERCLA Plaintiffs’ other claims are pending in the exact same court, which will have ample 

opportunity at the appropriate time to ensure that it does not grant a judgment awarding 

compensation for the same clean-up costs twice. Indeed, that is precisely what the courts did in the 

cases the Government cites: They policed against double recovery at the point when a second 

tranche of compensation was to be awarded, not when plaintiffs were merely trying to advance 

their various, not-yet-satisfied claims. See, e.g., Gov’t Br. at 7 n.4 (citing K.C. 1986 Ltd. P’Ship v. 

Reade Mfg., 472 F.3d 1009, 1017 (8th Cir. 2007) for its “holding that the district court abused its 

discretion in refusing to credit settlement amounts in calculating the amount of the judgment for 

CERCLA claim”). 
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The Government also fails to discuss or even cite the case that is most instructive on these 

issues, which is the Ninth Circuit’s decision in Santa Clarita Valley Water Agency v. Whittaker 

Corp., 99 F.4th 458 (9th Cir. 2024) (“SCVWA”). In SCVWA, a regional water supply agency 

brought an action against a manufacturer of munitions and explosives asserting both state-law tort 

claims and a CERCLA cost recovery claim arising from the contamination of its water system and 

sources with perchlorate, perchloroethylene (PCE), and trichloroethylene (TCE), all designated as 

hazardous substances under CERCLA and released by the manufacturer before entering 

groundwater sources. The state law tort claims were tried before a jury, which found the 

manufacturer liable on all counts and awarded damages to the plaintiff totaling approximately $65 

million. Thereafter, the district court issued findings of fact and conclusions of law concerning the 

plaintiff’s CERCLA cost recovery claim, which had been tried to the bench. The court determined 

that it could not establish CERCLA liability against the manufacturer for certain costs because “it 

would be duplicative of the jury award, and thus precluded by CERCLA’s bar on double recovery.” 

Id. at 469. 

The Ninth Circuit reversed after determining that the district court “misconstrued” the 

plaintiff’s claim as seeking “an award of damages under CERCLA” when it actually sought “a 

finding that [the manufacturer] is liable for those damages.” Id. at 477 (emphasis in original). 

Finding this distinction critical, the Court observed that a “finding of liability under CERCLA for 

past response costs ensures that a party can recover those costs if the damage award otherwise 

remains unsatisfied, and it provides the party access to other remedies under CERCLA that it may 

be entitled to in the future.” Id.9 After explaining that it had not “had an opportunity to clarify 

 

9 CERCLA requires courts to “enter a declaratory judgment on liability for response costs or 

damages that will be binding on any subsequent action or actions to recover further response costs 

or damages.” 42 U.S.C. § 9613(g)(2)(B). 
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whether a finding of liability for incurred response costs under CERCLA is precluded by 

§ 9614(b)’s bar on double recovery,” the court held that “a finding of liability is not barred by 

§ 9614(b) so long as the district court frames the relief such that the recovering party does not 

receive compensation for costs or damages that they have already received pursuant to state or 

federal law.” Id. at 477–78. 

Although most of the plaintiffs in the CERCLA actions in this MDL have not even had the 

opportunity to establish the Government’s liability under CERCLA in their respective cases, there 

are two aspects of the Ninth Circuit’s decision in SCVWA that are instructive in evaluating the 

Government’s request for an abeyance. First, the Ninth Circuit’s ruling in SCVWA recognizes that 

CERCLA’s prohibition against double recovery does not prevent a court from determining a 

party’s liability under CERCLA for response costs. Id. at 478 (holding that a “finding of liability” 

under CERCLA “is not barred” by the statute’s provision prohibiting double recovery). For that 

reason, CERCLA’s double recovery bar cannot be used to justify the Government’s requested 

abeyance, at least so far as it would apply to the determination of whether the Government is liable 

to Plaintiffs for response costs under CERCLA.  

Second, the Ninth Circuit’s decision in SCVWA acknowledges that CERCLA’s double 

recovery bar only becomes a concern where a court is unable to frame relief under CERCLA in 

such a way “that the recovering party does not receive compensation for costs or damages that 

they have already received pursuant to state or federal law.” Id. Far from granting any kind of 

abeyance, the district court in SCVWA took both CERCLA and non-CERCLA claims all the way 

to trial and was faulted only because it failed to ensure that plaintiffs obtained the CERCLA 

liability determination to which they were entitled. Here, the Court remains far from trying the 

multiple different claims at issue, let alone granting duplicative relief thereon. Most importantly, 
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the Government offers no explanation whatsoever for why this Court would be unable to craft non-

duplicative relief when the time comes.   

III. The Landis Factors Do Not Support a Stay. 

All three of the Landis factors counsel that a stay of these cases would be inappropriate. 

Now that EPA has decided to retain the CERCLA Designation Rule, it would be in the interests 

of judicial economy not only to allow the claims to continue, but to expeditiously advance them. 

Moreover, any delay in the resolution of CERCLA claims would be extremely prejudicial to the 

CERCLA Plaintiffs, who need remediation funding as federal funds and settlements with third 

parties fall short. That prejudice far outweighs any hardship or inequity to the Government, both 

because the Government has failed to identify any and because there is none. Rapid determinations 

of liability are built into CERCLA’s fabric and a key aspect of its ability to serve the public by 

promoting timely remediation efforts. 

A. Judicial Economy is Not Served by a Stay. 

Staying the CERCLA Plaintiffs’ cost recovery claims would not advance judicial economy. 

Rather, there is reason to believe that this Court’s prompt adjudication of CERCLA claims will 

affirmatively serve judicial economy by potentially mooting or partially mooting pending claims 

against the Government under the Federal Tort Claims Act (“FTCA”).10  

This Court has noted that recovering from the Government under the FTCA is “always a 

challenge.”11 Plaintiffs have proven that the challenge can be overcome, having survived the 

 

10 Shortly after the designation of PFOA and PFOS under CERCLA the Court asked how many of 

the pending tort claims against the Government would be covered by CERCLA, disposing of some 

of the challenges of FTCA litigation. Counsel to the Government answered that a great majority 

could now be potentially viable CERCLA claims. April 25, 2024, Status Conference Tr., attached 

as Exhibit D, at 41:23–42:5.  

11 April 25, 2024, Status Conference Tr., attached as Exhibit D, at 47:10. 
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Government’s jurisdictional motions to dismiss the FTCA claims arising from releases at Cannon 

Air Force Base. Dkt. No. 6728. But as the Court is aware, doing so was a painstaking effort that 

required extensive written discovery, multiple depositions, hundreds of pages of briefing, and 

lengthy oral argument. Because the Court has found that FTCA cases in the MDL present site-

specific issues, all twenty-three of the FTCA cases involving sites other than Cannon Air Force 

Base must now complete site-specific jurisdictional discovery and briefing, a burdensome 

proposition for both the parties and the Court. See Dkt. No. 6730.12  

CERCLA, however, is a different matter. CERCLA contains a broad waiver of the 

Government’s sovereign immunity, and liability is strict. 42 U.S.C. § 9620(a)(1) (waiver of 

sovereign immunity); United States v. Monsanto Co., 858 F.2d 160, 167 (4th Cir. 1988) (holding 

that CERCLA establishes a strict liability scheme). As this Court has put it, “all the assumptions 

that go one way [in FTCA claims] seem to go the opposite way in a CERCLA claim.”13 

Accordingly, this Court has correctly observed that the parties’ and the Court’s resources are likely 

best economized by focusing on CERCLA liability, because “a lot of time [spent] talking about 

the [FTCA]” will become “academic if you’ve got CERCLA coverage.”14 The Court has even 

“encourage[d] the Government to get on with it about CERCLA,” and notified the parties that “if 

it doesn’t, we’re going to have it here. I’ll deal with it here.”15 There is accordingly little merit to 

the argument that this Court’s resources would be best served by now derailing the CERCLA 

process altogether and indefinitely in favor of making progress exclusively on the more complex 

 
12 The parties have previously acknowledged that the cases will likely need to be handled in 

tranches just to make that burden manageable. Dkt. Nos. 7441, 7442. 

13 April 25, 2024, Status Conference Tr., attached as Exhibit D, at 47:12−13. 

14 February 7, 2025, Status Conference Tr., attached as Exhibit E, at 12:23-13:3. 

15 February 7, 2025, Oral Argument Tr., attached as Exhibit G, at 54:1-6. 
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FTCA aspects of the litigation.   

Recognizing the relatively straightforward nature of CERCLA litigation and its capacity to 

advance this MDL, two plaintiffs have already brought motions for partial summary judgment. See 

Dkt. Nos. 7420, 7421. If successful, those motions will show that CERCLA claims can proceed 

efficiently with no jurisdictional defenses and few if any liability defenses. Id. The CERCLA 

Plaintiffs expect that, like most CERCLA litigation, the most challenging aspect of these cases 

will be proving (or negotiating) the recoverability of specific response costs. But even assuming 

the Government chooses to litigate that issue, it will represent a relatively narrow inquiry amenable 

to this Court’s speedy resolution.16 

B. There Would Be No Hardship or Inequity to the Government if the Court Denies 

the Stay. 

Landis requires the Government to “make out a clear case of hardship or inequity in being 

required to go forward, if there is even a fair possibility that the stay for which [it] prays will work 

damage to some one else.” U.S. 299 at 255. In the words of the Fourth Circuit, the Government 

must justify a stay by demonstrating “clear and convincing circumstances outweighing potential 

harm to the party against whom it is operative.” Williford, 715 F.2d at 127.  

Here, not only is there far more than a “fair possibility” of prejudice to the CERCLA 

Plaintiffs, as discussed below, but there is also nothing against which to weigh that prejudice 

because the Government has failed to identify any hardship or inequity it will face. Instead, the 

Government has chosen to rest its Motion solely on judicial economy. E.g. Mot. at 1 (“An abeyance 

is warranted in the interest of judicial economy.”). The closest the Government comes to 

identifying a hardship or inequity is in arguing that the requested abeyance is needed to avoid 

 
16 As noted above, should CERCLA cases reach the damages phase of litigation the Court and 

parties would then be well-positioned to address any double-recovery issues. 
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double recovery, which it claims could unjustly enrich plaintiffs at the expense of the American 

taxpayer. Gov’t Br. at 7. As discussed above, however, this Court is perfectly positioned to avoid 

any such result at the appropriate time in the damages phase of litigation, and abeyance is not 

remotely necessary or appropriate to avoid that concern. 

Finally, it should be noted that even were this Court to grant the requested abeyance the 

Government would still be required to defend claims under state law analogs to CERCLA, such 

as the Washington Model Toxics Control Act, which can serve as an additional basis for liability 

for the CERCLA Plaintiffs’ response costs.17 Because these state statutes are closely modelled 

after CERCLA, resolution of claims under CERCLA and these CERCLA analogues requires 

parallel showings and defenses by the parties. Resolving claims under CERCLA and its state law 

analogs in unison is the most efficient way for the Court to resolve the outstanding claims. 

Numerous CERCLA Plaintiffs are prepared to file for partial summary judgment to establish the 

Government’s liability under such laws, and holding the CERCLA litigation in particular in 

abeyance would thus needlessly multiply the proceedings in this already complex MDL. 

C. There Would Be Severe Prejudice to the CERCLA Plaintiffs if the Court Were to 

Order a Stay. 

The Government’s requested abeyance would severely prejudice the CERCLA Plaintiffs’ 

ability to address PFAS contamination in a timely manner, and to ensure that a responsible party 

bears the cost—the very purpose of CERCLA. Burlington N. & Santa Fe Ry. Co. v. United States, 

556 U.S. 599, 602 (2009) (noting that CERCLA was “designed to promote the timely cleanup of 

hazardous waste sites and to ensure that the costs of such cleanup efforts were borne by those 

responsible for the contamination.”) (internal quotations and citations omitted). Such actions are 

 
17 CERCLA itself waives sovereign immunity for claims under state analogs based on 

contamination at federally owned or operated sites. 42 U.S.C. § 9620(a)(4); see also, e.g., Crowley 

Marine Servs., Inc. v. Fednav Ltd., 915 F. Supp. 218, 221–22 (E.D. Wash. 1995). 
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desperately needed—the Government has now systematically delayed its own PFAS cleanups at 

over 140 military facilities, by five years on average and by nearly a decade in some cases.18 That 

includes delays of at least six years at seven current or former military facilities—Peterson Space 

Force Base (f/k/a Peterson Air Force Base), Barnes Air National Guard Base, Cannon Air Force 

Base, Francis S. Gabreski Air National Guard Base, former Plattsburgh Air Force Base, Stewart 

Air National Guard Base, and Fairchild Air Force Base—that are the subject of CERCLA claims 

which the Government now seeks to hold in abeyance through its motion.19  

CERCLA reimbursements are likely the only federal funding that will be available and 

adequate to fully address PFAS contamination at and around federal facilities. For example, the 

current administration has proposed decimating the Clean Water and Drinking Water State 

Revolving Fund—used to fund water quality improvement projects—by reducing it from almost 

$3 billion to a mere $305 million.20 Water providers among the CERCLA Plaintiffs urgently need 

to finance PFAS treatment systems, both as a matter of public health and in order to comply with 

 

18 See, e.g., Hiroko Tabuchi, Defense Department Delays Cleanup of ‘Forever Chemicals’ 

Nationwide, NEW YORK TIMES (Sept. 23, 2025), 

https://www.nytimes.com/2025/09/23/climate/military-defense-pfas-forever-chemicals-cleanup-

delay.html (last visited Oct. 23, 2025), attached as Exhibit H.  
19 Compare U.S. Dept. of Defense, Progress at the 723 Installations Being Assessed for PFAS Use 

or Potential Release (Mar. 31, 2025) (reporting on the status of the Government’s cleanup efforts 

at military facilities with existing PFAS contamination as of March 31, 2025), available at 

https://www.acq.osd.mil/eie/eer/ecc/pfas/docs/data/DoD-PFAS-Progress-31MAR25.pdf (last 

visited Oct. 23, 2025), attached as Exhibit J, with Appendix A to U.S. Dept. of Defense, FY 2024 

Report on Status of Per- and Polyfluoroalkyl Substances Preliminary Assessment/Site Inspection 

Testing (Apr. 2025) (reporting on the status of the Government’s cleanup efforts at military 

facilities with existing PFAS contamination as of September 30, 2024), available at 

https://www.acq.osd.mil/eie/eer/ecc/pfas/docs/reports/FY24-PFAS-PA_SI-Testing-Report.pdf 

(last visited Oct. 23, 2025), attached as Exhibit I. 

20 See Office of Management and Budget, Letter to Senator Susan Collins (May 2, 2025), available 

at https://www.whitehouse.gov/wp-content/uploads/2025/05/Fiscal-Year-2026-Discretionary-

Budget-Request.pdf (last visited Oct. 23, 2025), attached as Exhibit K. 
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state and federal drinking water standards. Absent the ability to recover costs from responsible 

parties, those costs will either be borne by ratepayers or will imperil the financial stability of the 

water providers themselves. To give just one example, Lakewood Water District has incurred $14 

million in unreimbursed costs to filter water contaminated by the Air Force and Army. Multiple 

other wellhead treatment response actions are currently in the planning and design phases. If 

unable to pursue claims to recover the costs of such response actions, water providing CERCLA 

Plaintiffs like Lakewood may face delays in being able to provide the public with safe drinking 

water.  

Importantly, the funding provided through settlements with AFFF and PFAS 

manufacturers is insufficient to cover plaintiffs’ costs. From the earliest days of this MDL, the 

Court has recognized that plaintiffs’ damages could present an “existential threat” to AFFF and 

PFAS manufacturers.21 The Court has often repeated those concerns, including at the fairness 

hearing for the 3M settlement: “[E]ven if the plaintiffs maxed out and won every issue, there [is] 

not enough money among [industry] defendants to pay for the damages alleged by the plaintiffs.”22 

The Court has also indicated that because of these concerns it has “long thought [the Government] 

needs to be at the table” as a “potential contributing solution” for the shortfall in damages that the 

manufacturers are able to pay.23 As discussed above, the CERCLA Plaintiffs have been trying to 

bring the Government to the table since September 2024 but those efforts have been almost 

completely unsuccessful. It is only through litigation that the CERCLA Plaintiffs have been able 

to make any meaningful progress. A stay of these cases would deprive the CERCLA Plaintiffs of 

their ability to timely litigate these claims and/or obtain any discovery that is needed from the 

 
21 July 26, 2019, Status Conference Tr., attached as Exhibit C, at 71:8. 

22 Feb. 2, 2024, Fairness Hearing Tr., attached as Exhibit L, at 14:11−14. 

23Apr. 25, 2024, Status Conference Tr., attached as Exhibit M, at 47:22-48:16. 
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Government.24  

Finally, the prejudice to the CERCLA Plaintiffs posed by the Government’s Motion is 

particularly severe because the Government has failed to identify any circumstances which would 

justify lifting the stay, instead proposing merely to “provide updates at the joint status conferences 

to the Court.” Gov’t Br. at 8. Thus, the Government has in essence proposed an indefinite stay, 

which is strongly disfavored by this Court. E.g. South Carolina, 2025 U.S. Dist. LEXIS 161125, 

at *7 (“[A]ny stay should be fixed within reasonable time limits to avoid a stay of indefinite 

duration.”). 

CONCLUSION 

At present, the Government’s only apparent tactic in this litigation is to delay its resolution 

for as long as possible. With respect to CERCLA liability, however, it has nothing to hide behind. 

EPA has reaffirmed its commitment to addressing PFAS contamination and declared that it will 

retain the CERCLA designation of PFOA and PFOS. The Government’s double recovery 

arguments are meritless. The balance of the Landis factors also counsel against the requested 

abeyance, particularly because the rapid settlement of liability is the whole point of the CERCLA 

regime. The Court should not endorse the Government’s latest attempt at delay, which would not 

serve the interests of judicial economy and would severely prejudice plaintiffs. The Government’s 

motion should be denied. 

  

 

24 Access to evidence is a persistent obstacle to bringing CERCLA claims since—as in the cases 

before the Court—the relevant contamination often dates back decades and the ensuing passage of 

time causes witnesses to forget key facts and documents to be lost or destroyed.  
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Case Caption Case Number Plaintiff Name(s)
City of Newburgh v.
United States et al

2:18-cv-03358-RMG City of Newburgh

City of Westfield, Massachusetts v.
3M Company et al

2:18-cv-03435-RMG City of Westfield, Massachusetts

Fiattarone et al v. 
United States of America et al

2:19-cv-01119-RMG
Vincent A Fiattarone;

Bradley T Shrum;
Jan Shardell Shrum

County of Suffolk v. 
United States of America

2:19-cv-01181-RMG County of Suffolk

Atlantic City Municipal Utilities Authority v. 
3M Company et al

2:19-cv-01223-RMG Atlantic City Municipal Utilities Authority

Security Water District et al v. 
USA

2:19-cv-02187-RMG
Security Water District;

Pikes Peak Community Foundation

City of Airway Heights v. 
United States of America et al

2:20-cv-01763-RMG City of Airway Heights

State of New Mexico et al v. 
United States et al

2:20-cv-02115-RMG
State of New Mexico;

New Mexico Environment Department;
New Mexico Office of Natural Resources

Lakewood Water District v. 
United States of America et al

2:20-cv-02899-RMG Lakewood Water District

City of Birmingham, Alabama v. 
3M Company et al

2:21-cv-00606-RMG City of Birmingham, Alabama

Town of New Windsor v. 
United States of America et al

2:21-cv-01496-RMG Town of New Windsor

City of DuPont v. 
United States of America et al

2:21-cv-03284-RMG City of DuPont

City of Montgomery Alabama v. 
3M Company et al

2:22-cv-04296-RMG City of Montgomery Alabama

Liberty Utilities Litchfield Park 
Water & Sewer Corp v. 

3M Company et al
2:23-cv-02627-RMG

Liberty Utilities Litchfield Park
Water & Sewer Corp.

City of Mobile Alabama v. 
3M Company et al

2:23-cv-04044-RMG City of Mobile Alabama

Manchester Township New Jersey
Department of Public Works & Utilities v. 

3M Company et al
2:23-cv-06349-RMG

Manchester Township New Jersey
Department of Public Works & Utilities

Village of Johnson City v. 
United States of America

2:24-cv-01216-RMG Village of Johnson City

City of Ceiba Puerto Rico v. 
3M Company et al

2:24-cv-04110-RMG City of Ceiba Puerto Rico

Town of Marana v. 
United States of America

2:24-cv-05962-RMG Town of Marana

Schaap et al v. 
United States of America et al

2:24-cv-07040-RMG
Art Schaap and Renee Schaap

d/b/a Highland Dairy

Barnstable Fire District v. 
United States of America

2:25-cv-00159-RMG Barnstable Fire District

City of Fort Worth v. 
United States et al

2:25-cv-02636-RMG City of Fort Worth

Town of Plattsburgh v. 
United States of America

2:25-cv-02750-RMG Town of Plattsburgh
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Karen E. Martin, RMR, CRR
US District Court

District of South Carolina

Honor.  So I don't know what that was all about, but all I

can say is I'm happy to say that that case is on its way.

THE COURT:  Let -- let me just say, I understand

how some of the parties may feel like their issues aren't

being addressed like step one, theirs's may be step two or

three.  I get that.  I really do.  And I'm going to -- I'm

going to try to stay very conscious of the interests of

all the parties not to unduly address -- not to address

one set of claims and completely ignore the interests of

others.  But there are limitations when you have 110

really complicated cases.

And folks, tell me, do we have a lot more

coming?  What are we hearing?

MR. LONDON:  Yes.

MR. PETROSINELLI:  I should say that the State

of New York just filed, I think yesterday, a third case in

that same court.  I'm hoping, given what's happened, that

they won't oppose transfer and try to end run -- end run a

motion to remand, but I guess we'll see.

THE COURT:  Folks, let me ask you what may just

be a completely ridiculous idea, but one in which I think

the parties would have a common interest in this.  I have

attempted on my own to gather as much information as I

can.  I've been reading the various Department of Defense

reports to congress on publicly-released reports.  And I
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have read the interests of numerous congressmen of all

parties, all parts of the country who have understandable

concern about the effects of this product may have in

their individual congressional districts and in and around

military installations.

I made a reference before that to the extent

that the plaintiff's claim have merit -- claims have

merit, that this could be an existential threat to the --

to the defendants.  The -- I don't think the -- the

liability could be extraordinary.

The Government has filed motions to a certain

governmental immunity.  I don't think anybody would argue

that to the extent there is culpability or responsibility

here, which is yet to be determined, the Government was an

active participant in that.  There is no question about

that.

And I'm not saying anything intentional.  I just

think in terms of who allege -- you know, who was involved

in the exposure of the product to servicemen and to people

living in and around military installations and so forth

or near these products where the -- where the product was

exposed.

That seems to strike me that there needs to be

some careful consideration of whether in -- in a reso --

potential resolution of this case the United States should
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not participate.  It may be -- have to be a voluntary

congressional act, a version of -- sort of the 9/11

situation, where the United States may participate in a

settlement fund.  I -- and I would suggest as -- and

you've got many, many things on your plate -- that y'all

might in common seek to start a dialogue with congress on

that issue.

I know there are a lot of congress members of

the House and Senate vitally interested in this subject.

I see it on the internet.  They're very concerned.  And

it -- it would have to be a decision by congress to do

that.

To the extent there's governmental immunity,

that would -- that would be the responsibility.  But it

has been known, of course, there are instances where the

Government by -- you know, we traditionally call those

private bills where the Government steps in and

contributes.

So I simply say to you -- to all of you that

that might be a source of something of common interest

that y'all ought to be exploring.  It would not be a fast

process.  But, you know, all across the country, news

reports -- I suspect the plaintiffs lawyers may have some

role in this -- are starting to pop up about the dangers

of this contamination.  And that is, obviously, generating
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a great deal of public concern and perhaps response by

people who are in elected positions who may be in a

position to play some role in what may be necessary to

remediate.

I -- you know, the Government has spent, I don't

know, Ms. Williams, hundreds of millions of dollars now on

remediation?  Is that fair?

MS. WILLIAMS:  Yes, Your Honor.

THE COURT:  So, obviously, this is a -- this is

a big task.  It may be bigger than anybody sitting in this

courtroom can han -- do themselves.

Anything further to come before the Court?

Yes, sir?

MR. DESAI:  Yes, could I just respond very

briefly as to --

THE COURT:  Come on forward.

MR. DESAI:  Thank you, Your Honor.  

THE COURT:  Yes.  

MR. DESAI:  Mihir Desai from the State of New

York.

THE COURT:  Yes.  You're the one filing all the

lawsuits.  You're starting to act -- you need to come sit

with the plaintiffs here.  You're going to be like -- you

know, you're starting to act like a good plaintiff's

lawyer.
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the exigencies or the circumstances that demanded.  And I

didn't do it casually.  I did it because I was persuaded

by the folks from Tyco that it was a significant barrier

to resolution.

MR. HOLIAN:  Thank you, Your Honor.

MR. LONDON:  Your Honor, with respect to

defendant-by-defendant update, there's nothing beyond the

Joint Status Report.  I'm happy to report that there was a

discovery dispute with the Turnout Gear defendants, but

Joint Status Reports or case management conferences

resolved those issues last night.  So that was resolved.

THE COURT:  Good.

MR. LONDON:  Moving to the US discovery or US

update, I think Mr. Napoli and Ms. Falk's colleagues are

going to address a few issues that are --

THE COURT:  Let me hear from Ms. Falk first, if

I could.  Come on forward, Ms. Falk.

MS. FALK:  Good morning, Your Honor.

THE COURT:  Let me just say this, folks.  You

know, the Justice Department could have taken a very

different view of this case of saying I'm not doing any

discovery, I'm not helping anybody.  And Ms. Falk has not

done that.  And y'all all ought to give her a thanks for

her reasonableness.  (Applause)

MS. FALK:  My esteemed colleague and I,
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Mr. Napoli, have finally been butting heads, so I think he

clapped begrudgingly.

MR. LONDON:  He didn't clap.

MS. FALK:  Just a few things, Your Honor,

really.  This has been a very productive month since our

previous meeting.

Number one, we now have an MCL of 4 parts per

trillion.  We sent a note to that to the Court and the

parties.  And number two, very significantly is PFOS and

PFOA have been designated as hazardous substances under

CERCLA.  I have consulted with my colleagues in the

Environment and Natural Resources Division.  There have

been a lot of questions from the plaintiffs about what

that designation means in terms of any additional causes

of action.  And the environment --

THE COURT:  I have that same question myself.

MS. FALK:  I sort of thought that when I came

up.  And in fact, the Environment and Natural Resources

Division will entertain now, if someone wants to bring a

demand letter.  And to be clear, that demand letter should

include evidence that your costs are necessary and

consistent with the NCP.  And Mr. Knudsen, who is the

author of the 113(h) motion, the jurisdictional motion

under CERCLA that's now pending, they could send that

information to him.
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THE COURT:  So is the United States recognizing

that there may be valid claims under CERCLA now?

MS. FALK:  Absolutely, Your Honor, yeah.  I

think that, you know, when this case started years ago,

there was no CERCLA cause of action.  And looking at the

cases against the United States, there's right now 34.  My

sense of things, as a tort lawyer, my sense of things is

at least 20 of them really are CERCLA claims pleaded as

FTCA claims.

THE COURT:  I had that impression myself.

MS. FALK:  Yeah.  So I would urge the parties to

take advantage of that informal process.  But in addition,

we will entertain amended pleadings.  Dee had suggested

that it would be better to wait until the designation goes

final, which should be about another 60 days.  But if the

parties want to amend their pleadings now, there won't be

an objection to that.

THE COURT:  Well, let me ask you this.  We're

actively finishing the briefing on our federal tort

claims.  And I know we're focusing site specific at the

air base, Cannon Air Base.  It seems to me that if there

is a path through CERCLA, that -- will that cover most,

some, most?  How many of those claims are actually

potentially covered by CERCLA that we wouldn't need to

address immunity questions?
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MS. FALK:  By my count, Your Honor, there would

be, of the cases pending, as I said, about 18 to 20 in my

opinion would fall under -- would have fallen under the

rubric of CERCLA, would have been filed as CERCLA claims

to begin with had it existed.

I believe that the rest of the claims, there are

four claims that are the environmental statutory claims.

There are within the 113(h) motion.  In other words,

people argued, well, we have authority under RCRA.  We

could bring this under RCRA.  Well, now there's a CERCLA

potential.  So there's four cases that are those.  Those

are not FTCA claims.

With regard to the FTCA, I think that most of

them are mixed.  There are three cases that I couldn't see

how it could possibly be considered a mixed cause of

action.  And those would be --

THE COURT:  So a great majority would have a

potentially viable CERCLA claim?

MS. FALK:  Yes.

THE COURT:  The question to me is whether racing

ahead on the immunity question makes a lot of sense if in

fact we have potentially valuable CERCLA claims?  

What is the plaintiff's response to that,

Mr. Napoli?

MR. NAPOLI:  So, Your Honor, we agree with you.
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I think the world has changed since CERCLA has now been

put in place, particularly with these claims against the

US Government.  So our thoughts are to take advantage of

Ms. Falk's suggestion to write letters to Andrew Knudsen

about our claims and put them in light of cost recovery

claims under the NCP and begin a dialogue with them.  I

have been dialoguing with the NRD on some of the claims

for a couple of years and it has not really gone anywhere.

But we're going to begin the process.

THE COURT:  But the universe has changed now.

MR. NAPOLI:  Correct.  So we're going to take

advantage of -- but from experience in the past having

these CERCLA claims with the US Government, sometimes it

comes down to how much of that and are these final

settlements?  Because the way CERCLA works is you bring a

claim for costs that were expended.  And there's a

six-year look back.  But now tomorrow -- I settled today,

tomorrow I have more expenses, I could bring another

claim.

So I think it's important that we resolve the

whole claim so we're not doing this forever.  As Your

Honor suggested, this is not the forever case.  So we're

going to send letters and we're going to encourage those

plaintiffs that have cases to send letters.

But we also think it's important to amend our
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complaint.  And we've agreed to, quote, unquote, stipulate

of a process to amend complaints before the 60 days of the

final rule.

But I'm just throwing this out there.  And I

have not discussed this with Ms. Falk as of yet.  But it

might make sense to engage Judge Phillips to also assist

us and Judge Seymour to also assist us if there are

differences in costs.  And that is something we can talk

about.  But it's another suggestion.

MS. FALK:  Your Honor, with regard to engaging

Judge Phillips, the people who will be settling these

claims would be the Environment and Natural Resources

Division, not my division.  And I think that they

typically, in order to reduce costs, like to have people

that review costs to make those determinations themselves.

And these will not be cases where you'll be able to settle

en masse.  This will not be similar to any of your water

provider cases that you've settled before where there's

this big global number.  It just doesn't work like that.

MR. NAPOLI:  And I'm not suggesting that,

Christina.

MS. FALK:  Okay.

MR. NAPOLI:  I think it's of the 34 cases that

are filed.

THE COURT:  But we only have 34, or now with
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this hazardous designation, are we going to have more?

MR. NAPOLI:  There, most likely, will be more.

Because there was 704 sites identified as using AFFF.  And

I think there are about 324 that are designated for

cleanup.  So those communities around the bases may or may

not have been impacted.  And we're trying to figure out

where those potential claims might be but there may be

more.

MS. FALK:  Yeah.  I just don't want to

understate the role that the United States has already

done in terms of the cleanup near these communities.

THE COURT:  Six billion dollars, I recall

MS. FALK:  Nine, nine billion, Your Honor.

THE COURT:  Thank you for correcting me.

MS. FALK:  And that was at a standard of 70

parts per trillion.  We're now at 4.  We had submitted a

declaration from a person at DOD that's overseeing all of

these cleanups.  And she acknowledged that that number at

$9 billion, for what's already been spent and has been

spent, is going to do nothing but go up.  And they had

already anticipated the 4 part per trillion and have

already been going back and reviewing and looking at the

data they've already collected to see how many additional

people come into it.  So I don't think it's fair to

suggest that because there are many, many Air Force bases
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or Navy bases where they've moved from Phase One to Phase

Two, that that's all that's going to be done and nothing's

been done.  That's just not the case here.

MR. NAPOLI:  Yeah.  And as with any defendant,

they disagree on the costs.  But we have 34 cases from

communities around the base.  For example, Colorado

Springs, Peterson Air Force Base, three water districts

have brought claims because they don't think the US

Government is doing enough.  A lot of the money they spent

was on their own sites, not necessarily in the community.

MS. FALK:  Your Honor --

MR. NAPOLI:  So that's why it might help us with

Judge Phillips.

THE COURT:  Let me hear from Ms. Falk.

MS. FALK:  Your Honor, if I may?  I'm happy that

Mr. Napoli raised Peterson Air Force Base.  Security Water

District, which is one of the main water districts at

issue, that's a prime example.  Security Water District

sued the United States back in 2018.  And the value of

that claim was about $16 million.  We're now at 2025.  The

Air Force investigated and gave that water system,

Security Water System, a brand new system for cleanup for

the entire water system, not just for one or two wells,

for all the wells.

THE COURT:  What kind of cost was that?
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MS. FALK:  And the cost of that was $46 million.

THE COURT:  Well, this raises the question.  I'm

not offering an opinion, just an observation.  It seems to

me we've had a major development occur.  And we started a

process that was based on a very different set of

circumstances.

I mean, I don't think anyone doubts that

overcoming the discretionary and national defense

exceptions under the Federal Tort Claims Act is a

challenge.  In the best of cases, it's always a challenge.

But a CERCLA claim seems very different in that regard.

It may be maybe just all the assumptions that go one way

seem to go the opposite way in a CERCLA claim.

And I'm just wondering that we're going through

all this brain damage to ask me to deal with these issues.

And I'm kind of dealing with yesterday's fact situation,

not today's.  And maybe the energy here would be best

spent focusing on the CERCLA claims and not the tort

claims.

Mr. Petrosinelli or Mr. Napoli, what are your

thoughts about that?

MR. PETROSINELLI:  Well, I was going to ask to

comment, Your Honor, just from -- it is a game-changing

moment.  Because remember, you've heard Mr. Summy talk a

little bit in the states about, you know, claims of fire
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training centers and airports.  And we have private

landowners who have asserted personal property damage

claims.  To the extent that the PFAS contamination that

they allege -- they are around a military base or

something, they now have claims under CERCLA.

And so I've always felt, and I think Your Honor

perhaps, even from day one of the MDL, has felt that the

federal government is a solution here.  And there have

been, to be fair --

THE COURT:  A solution, not the solution.  But a

potential contributing solution.  I've long thought they

needed to be at the table.  I told y'all early on, you

ought to go to congress and get them in the game early

because this was -- you know, this is a shared

responsibility that's too big for everybody in this room

to manage themselves.

MR. PETROSINELLI:  Well, I mean, there have been

appropriations, of course.  The federal government has

appropriated billions of dollars.  But CERCLA is a totally

different animal.  And I think it provides a path here for

all these other cases, or a lot of these other cases to

some kind of resolution.  Obviously --

THE COURT:  Shouldn't we have like a CERCLA task

force of the PEC, the federal government, and the defense

to work collaboratively on reasoning out a path here to
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dealing with these?  Ms. Falk's telling us this is not

going to be -- you're not going to sit around a table and

get $13 billion in one -- that's not the way it's going to

work.  The Government has procedures it's got to go

through.  It's got to provide individual proof as to each

site.  But it seems to me that is a very reasonable and

worthwhile endeavor that everyone here has skin in the

game on it.

You know, what do y'all think about, Mr. Napoli,

what do y'all think about the issue of like a task force.

MR. NAPOLI:  I think that's a great idea, Your

Honor.  We'll take that back and put it together and try

to work with Christina, or Ms. Falk, excuse me, in

identifying those locations where we could have the most

impact and work with the DCC on that as well.

THE COURT:  And you know, what might be

worthwhile is just in the same way we use a model with a

bellwether, pick out a couple of sites as your targets,

just to get the system up and going.  And get the

understanding from the Natural Resource Division, what are

you going to need to prove your claim?  And get a system

going there.  And that's just -- I mean, that's just an

invitation of another financial stream here we haven't had

until today that I've been aware of.

And so that begs the question, you know, how
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much should we be spending our efforts on dealing with

yesterday's circumstances on the Federal Tort Claims Act

and the CERCLA claims that existed pre the hazardous

designation?

MR. NAPOLI:  So it might be helpful to discuss

the second topic where we were butting heads on.  So we're

trying to work up the Tier One plaintiff bellwether cases.

And there are two sites, Horsham, Pennsylvania, and

Warminster, that area; and then Colorado Springs, where

the 25 plaintiffs were selected from.  And those both have

major military bases, which have produced a number of

documents.  But a lot of the documents are on remediation.

But a major player in understanding the science

to go from Tier One to Tier Two, to pick a representative

plaintiff, involves understanding what happened on the

bases.  So we have sent Touhy letters for both sites

asking for some additional documents, which we're willing

to minimize and work with Ms. Falk on; and for two or

three witness depositions so we can authenticate documents

and understand things that are going on these sites that

we don't understand just from looking at the documents

that were produced.  And Ms. Falk has said no to anymore

documents, even though we said we'd limit them, and no to

any witnesses because they're too busy working on their

briefing to -- that's due in August to provide it --
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THE COURT:  This is kind of my point is what's

the best use of the time?  There are no resources that are

unlimited in terms of legal talent in the case, time to

work on cases.  

So, Ms. Falk, let me ask you this.  Would it be

of some benefit that we just put a hold for just a little

while on the briefing on these issues and turn our

attention to address the implications of the new CERCLA

developments and to figure out if that's not a more

productive path to be pursuing than all this litigation on

sort of yesterday's facts and yesterday's law?

MS. FALK:  Well, Your Honor, I appreciate that.

But right now we're up to the point now where the United

States simply has to write its reply brief.

THE COURT:  I'm sorry?

MS. FALK:  We're at the point now on briefing

where the United States just has to write its reply brief.

THE COURT:  Yes, I knew that.  

MS. FALK:  We would very much prefer the

briefing be closed in that.

THE COURT:  I'm fine with the briefing being

closed.  But one of the things I try to do is how, in

managing this MDL, do I have the most impact to resolving

things and to moving things forward?  And I'm being told

for the first time in five years I've got a path with the
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United States, you know, really.  And y'all have turned

from being a document source to a money source.  Believe

me, that's got all these other guys' attention, Ms. Falk.

And what I'm trying to do is how do we maximize

our effort?  It's efficiency of effort.  I'm not trying to

stop you from briefing.  I know I think, what, by August

we'll have everything briefed in that on both sides?  But

what's the best path here?  That's my question.  And y'all

are kind of beyond my pay grade right now.  But y'all need

to get together and talk about that and how that may

change the landscape of the most efficient use of all of

our time.  I mean, it seems to me when Mr. Napoli says we

want to take some depositions to understand some basic

things, that seems kind of reasonable to me.

MS. FALK:  I'd like to come back to that, Your

Honor.

THE COURT:  Yes.

MS. FALK:  I'm glad we're circling back on that.

Because that request doesn't come to me as litigation

counsel.  One request came to the Air Force and it came on

Tuesday, late Tuesday, the 23rd.

THE COURT:  You mean right before this hearing?

MS. FALK:  Yeah.  Yeah.  And it was 18 topics

for documents that they want and requests for three

witnesses at one base, Peterson Air Force Base.  It's up

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2:18-mn-02873-RMG       Date Filed 10/23/25      Entry Number 8271-5       Page 17 of 22



    53

Karen E. Martin, RMR, CRR
US District Court

District of South Carolina

to the agency to decide that.  We just want to point out

that within this litigation -- and the Air Force will

respond to that Touhy request how it responds, and we'll

assist.  But I think the Air Force's inclination is we've

already produced over 25,000 documents related to Peterson

Air Force Base, separate and apart from the environmental

record under CERCLA.  Seriously, you know, it's their --

they have the right to say no.  It's duplicative.  It's

too much.  All you have to do is look at the documents.

It's 18 separate document requests and three additional

witness requests.  There are no Touhy requests unless

one's been done while we've been in this courtroom to the

United States Navy, which are the Pennsylvania cases.

THE COURT:  Ms. Falk, let me suggest this.  What

you say has a ring of credibility; that is, that they do

things -- they are working on it and suddenly say, oh, no,

we need all this stuff and we want it right now.  I want

y'all to sit down and try to work it out.  And I'm trying

not to flood y'all, not to -- I mean, I wasn't casual when

I praised you for your work because y'all have been

remarkable.  You corralled all these different agencies to

cooperate with you.  You're probably the least popular

person in the DOJ with these agencies right now for

getting them to do it.

But we need to recalibrate how we're approaching
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this issue.  What is our best use of our time and effort?

And it strikes me that a study about how we can maximize

CERCLA reimbursements is probably the highest and best use

of our time right now.

MS. FALK:  I understand the Court's opinion but,

honestly, I don't handle that.  That's --

THE COURT:  I hear you.

MS. FALK:  I'm the tort section.

THE COURT:  But I don't have the -- those folks

here.  Okay?

MS. FALK:  I understand.

THE COURT:  So I've got you here.  So you're my

messenger to them.

MS. FALK:  Okay.

THE COURT:  From PEC, what's y'all's thoughts

about all this?  Mr. Napoli?

MR. NAPOLI:  On the CERCLA issue, absolutely,

like we said, we'll work with them.

On the discovery that we need, you know,

Ms. Falk, and I don't think she means to suggest, we've

been talking about this for months.  We served an actual

demand months ago requesting this information.  They asked

us, because they're not parties to the case, to serve a

Touhy letter.  So the Touhy letter was just a formality in

the last few days as opposed to our first time we brought
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this topic up.

You know, we -- our experts, we need this.  This

testimony is going to be preserved for trial.  But we need

this to pick the Tier Two plaintiffs.  And that's -- we

have always had a soft touch with -- (phone ringing) I had

it on Do Not Disturb, so I'm sorry.  We've always had a

soft touch with the US Government.  That's why we haven't

really come with many, if any, disputes before.

THE COURT:  Let me say this.  I want y'all just

to pull back.  One of the things you try to do when you've

got any party, you're not trying to flood them.  Okay?

And they feel -- and they feel like a little put upon.

It's not that what you're asking for is unreasonable or

that you haven't asked for it before.

But let's just take a deep breath, kind of work

collaboratively with each other.  And I can tell you,

you're sitting here talking about bellwethers and I'm

thinking about CERCLA claims, how do I get them processed?

Because what is a bellwether but a process to get to the

end.  And maybe, just maybe we've got another alternative

approach as to the CERCLA claims that would be more

efficient, more effective.

And what I would be -- if I were in your shoes,

I would be trying to get an agreement about let's focus on

a couple of sites.  And let's make sure we get our system

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2:18-mn-02873-RMG       Date Filed 10/23/25      Entry Number 8271-5       Page 20 of 22



    56

Karen E. Martin, RMR, CRR
US District Court

District of South Carolina

down for filing CERCLA claims.  Figure out what the

Government's going to need to be satisfied.

MR. NAPOLI:  Yes.

THE COURT:  And then you can have the spigot

going as you're getting other claims.

MR. NAPOLI:  And not -- to just, I guess,

elucidate what we're talking about.  So we are going to do

that.  We've already begun that discussion on what type of

information.  I will be reaching out to Andrew Knudsen on

behalf of all the plaintiffs.

But this Colorado Springs personal injury, the

US Government is not a party to those personal injury

cases.  And we need a couple of depositions in order to

advance those personal injury cases against the

manufacturers.  And I believe the manufacturers want

depositions and some additional discovery, too, for the

exact same reasons that we want it, to understand the

nature of the science of how things happen and to either

prove or disprove the personal injury exposure.

THE COURT:  Here's what I want y'all to do.  I

want you to go back and work together to see if you can

resolve it.  If you can't, file motions, brief it, and

I'll rule.  Okay?

I mean, I'd rather y'all work it out.  Y'all

have done such a great job over the years, after butting
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heads sometimes, just sit back, think it through and work

it out.  And everybody kind of gets a middle ground.

Maybe we don't need 18.  Maybe we could do 12.  Maybe we

don't need all three right now.  I mean, I'm just saying

there are ways to find a middle ground.

And I want y'all -- and I think what y'all

really ought to do is start getting this task force in

which Ms. Falk is not the only one from DOJ sitting there,

and she brings in these people who will be making some of

these decisions.  Because they -- she doesn't have any

control over them.  The natural resource people are a

different department.  And she can get them to the table,

but y'all have got to talk to them.  And they've got to

talk to you about what you need.

MR. PETROSINELLI:  Your Honor, Joe Petrosinelli,

I totally -- I mean, we would like to be involved in that.

THE COURT:  Oh, no, you're part of the task

force.  I expect a task force with all of y'all at the

table.

MR. PETROSINELLI:  We have some ideas about how

this sort of moment can be used to sort of go down a

different path in the litigation.  And I think Mr. Napoli

is right, the personal injury cases, they are centered

around military bases, that's why we did it.

THE COURT:  I've noticed that.  Y'all have been
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MR. LONDON:  You are, others perhaps.

THE COURT:  Some seem to have their eyes closed,

but other than that it's a stunning presentation.

MR. LONDON:  Wake up now.  We're going to get to

36.  And, Your Honor, I can defer to Ms. Falk, if she

wants to talk about her issues.

THE COURT:  Let me hear from you first and then

I want to hear from Ms. Falk in response.

MR. LONDON:  Okay.  Your Honor, my colleagues

may chime in as well here.  And I'm going focus right now

on the CERCLA issues.  I think the update for discovery is

what it is.  It's moving, work is being done, and

obviously the motions are being addressed later.

But I think the frustration that the plaintiffs

have, and there's certainly frustration by the DOJ, and

you read the report and there's arrows being shot at each

other is we need to move.  And I think the informal

process just hasn't really gotten us to where we are.

These substances were identified as hazardous substances

under CERCLA last May.  We're almost coming up on a year.

The plaintiff's group designated four cases to work as

exemplar cases.

DOJ, in November, indicated they wanted -- did

their pick.  They picked three, four.  One is in.  They

replaced three with two new ones.  I hope those will both
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be in to issue demands.  The demand process and

negotiation process is slow.  I won't even say it's in

negotiation process yet but it's providing records.

But the plaintiffs group, essentially, Your

Honor, wants a process whereby complaints can be amended

to add CERCLA claims.  We are getting inundated with those

requests, can we amend?  When can we amend?  And a

process, we believe, should be implemented to do that.

THE COURT:  Well, why isn't there a process?  I

mean, that's -- I don't think that's necessarily in the

discretion of the Department of Justice.  If you want to

amend -- you know, in reading this, and I want to hear

from Ms. Falk.  She has been an incredibly reliable

partner in all of this for the discovery they got done so

efficiently.  She played such a critical role in that.

And at a time when many of these issues she didn't have a

dog in those fights, right?  She was just trying to

facilitate the litigation.

But, you know, it's not unusual, Mr. London, for

me to hear one party complain the other party is not

settling the case, or we're not doing it at the pace the

plaintiff wants.  And, you know, the solution to that

always is, well, let's just litigate the thing.  As you

advance litigation, everyone tends to get more motivated.

And, I mean, I think it's a delightful idea to
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do it informally.  And that would be perfect.  In some

ways, you know, the DOJ's processes are going to probably

speed up once they get the first round through.  It's

slower than you want.  I assure you it's slower than the

DOJ wants as well.  It's just they're trying to figure out

a process.

But there's nothing wrong with you amending your

complaint.  You can make a motion.  I'm going to grant

them.  And you can add your CERCLA claims.  And, you know,

in an ideal world, if there's a sort of recognition that

because of the designation there's going to be coverage

and compensation, we would all rather not spend time doing

that.  But I can't make the Department of Justice move any

faster than it is.  You have some influence on that by

just litigating the claims.  And at some point, we'll have

a bellwether about it if there's not a solution, right?

And we'll start trying cases.  So I appreciate your

frustration.  But I assure you, from the DOJ end, it looks

a lot more complicated than it looks like for you.

So with that, let me get Ms. Falk up here and

give her a chance to be heard.

MS. FALK:  Your Honor, I handle the FTCA end.  I

think Mr. Knudsen would be the one to handle this.

THE COURT:  Be happy to hear from Mr. Knudsen.

Come on up, Mr. Knudsen.
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MR. KNUDSEN:  Thank you.  Good morning, Your

Honor.  Yes, I think we set out our position I think fully

in the JSR, which I'm sure Your Honor's familiar with.

And as you noted, we did say that we expect the process

will, you know, gradually become more efficient as we've

worked through this.  And we've made very clear that we

don't intend to oppose motions to amend complaints as

well.

THE COURT:  I've been told that before.

MR. KNUDSEN:  That's right.  So we're happy to

work with the plaintiffs on that, if that's what they

would like to due.  We also pointed out in the JSR that,

you know, the plaintiffs are complaining about the pace at

which these talks are progressing.  But they themselves,

of the four demands that they presented us, two of them

didn't present some of the most essential information

necessary to a CERCLA claim until -- well, one just

provided it last week in response to a letter.

THE COURT:  They're going to get better, just

like y'all are going to get more efficient.

MR. KNUDSEN:  I'm sure they will.  I think

that's the hope through pursuing this process.  And we

still haven't received a response to our request for more

information from one of these claimants.  So, again, I

think both parties can -- have some work to do to work
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through this process and make it move more efficiently.

And we're eager to do that.

THE COURT:  So my sense is that, Mr. London, if

you want to amend the complaint, that's something that you

have control over, not the DOJ.  And if -- obviously, it's

more efficient to get settlements than litigation if you

think the case is going to resolve.

But I would just say this.  The Government has

certain information needs that the plaintiffs may perceive

not to be that important.  Okay?  That's your perception.

But they've got the checkbook, not y'all.  Okay?  So when

they tell you to get the document, give them the document.

Right?

I mean, and I know y'all are very busy, got lots

going on.  But maybe y'all need to put -- I mean, I know

you're telling me Mr. Douglas is locked up doing the PI

cases and all that.  You might need to throw more

resources at the process of gathering up the records.  And

once everybody understands, though you might not agree

with the Department of Justice that they need these

records, they need them so you need to provide them.  And

if it's an unreasonable request and unduly burdensome and

all that, we can always talk about that.  But I would

suggest y'all put as much energy into this process because

I think it could be very productive for y'all.
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And we're going to spend a lot of time today

talking about the Federal Tort Claims Act.  A lot of

that's academic if you've got CERCLA coverage.

So I would just say, it's well worth the effort

to put maybe more resources into gathering that

information with people basically saying, Mr. Knudsen,

what else do you need?  Tell us what you need and we'll

get it ASAP, just to eliminate that problem.  Because I do

believe that once y'all kind of figure out the system,

there's a better chance it's going to start flowing more

smoothly.

MR. LONDON:  Your Honor, absolutely.  I think

part of it was a learning curve.  They added some new

cases.  We're trying to get these cases moving as well.

They are big systems and sites.  So, absolutely, we

appreciate that directive and guidance.

THE COURT:  Very good.

MR. RICE:  Your Honor, Joe Rice for the

plaintiffs.  The process set up now is a plaintiff that

wants to amend contacts lead counsel to get permission to

file the motion, et cetera.  If we could get like a

standing order for like 45 or 60 days that people could

just amend if they want to so they don't have to come

through that process?

THE COURT:  Let me say this.  I think that's not
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benefit under Rule 26 and the demands of discovery under

26, it weighs heavily towards production.  And redacting

information that the plaintiffs needs is going to be

frowned upon my me.  And we're not going to piecemeal this

thing.  If they need a protective order so you don't

distribute it to third-parties, that's fine.  But we need

to get the information produced.  So those who are

involved in that discussion, if you can't work it out,

file a motion to compel.  But, you know, my thought is as

long as it appears to be probative of issues in the case,

my tendency is to allow more, not less.

MR. LONDON:  Thank you, Your Honor.  The lawyers

for Ricochet and Fire-Dex on the plaintiff's side,

negotiating with them will be guided by that.

THE COURT:  But be reasonable.  Don't get stuff

that unnecessarily burdens these folks that you don't

need.  So balance, you know, be reasonable.  But if you

need the information, having y'all constantly fussing

about redactions and stuff is just a waste of time, and a

waste of my time to have to deal with it.

MR. LONDON:  Your Honor, I think that is the

conclusion of --

THE COURT:  Let me talk about the processing of

CERCLA claims.  Y'all discussed on Pages 41 to 44 of the

Joint Status Report the processing of CERCLA claims.  And
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the complaint I'm kind of hearing from the plaintiffs is

it's too slow, too deliberate.  It will take hundreds of

years at this pace to resolve it.  And the statement was,

well, if we can't -- if this informal process doesn't

work, we'll just have to amend the complaints.  And, you

know, my notion is, folks, if that's what you've got to

do, do it.  Let's get moving.

I mean, the Department of Justice has its own

reasons for handling its procedures.  If you're not happy

with that, you have some initiative you can take that will

at least get the litigation moving.  And, you know, it

might inspire the Department of Justice to exercise more

flexibility and approach -- a more collective approach.

But you can't make them do it by just begging them to do

it.  You've got to get the litigation pending.  And, you

know, file the complaint.  Do the discovery.  Deal with

these issues like Mr. Knudsen was mentioning about

liability.  And let's get to the end of this.

So I always encourage negotiation and resolution

if that can be done.  But at some point, frankly, I don't

mean to be -- and whining about it doesn't do you any

good.  Just move on.  Y'all are lawyers.  You've got law

degrees.  File a lawsuit if that's what you need to do.  

Mr. Napoli, you've got something to say?

MR. NAPOLI:  I would just say, Your Honor, thank
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you.  We're trying to use the CERCLA task force process to

advance all the cases and develop the process.  It's

become clear to us over the last several weeks that

roadblocks on liability and allocation and apportionment

are just going to take forever.  And we're going to be

stuck behind four cases we're hoping to have a resolution.

And our suggestions today were going to be, one,

ask them to put some case management order in place that

requires them to respond.  We hear you.  I don't think we

need that now.

But the second thing that I just want to clear

up, also what Mr. Knudsen said about summary judgment, you

know, summary judgment on liability on CERCLA is a given.

The US does it all the time.  There are hundreds of

examples where an owner and an operator that has

contamination, no causation necessary, summary judgment on

liability, interest starts running on the damages.  There

are issues potentially on other damage issues, but they

can be dealt with in the second phase of trial or

eventually by another court.

Our position, at least with the DOD, is if there

are other allocation issues, other defendants, they should

deal with them separately.  They are joint and severally

liable.  They should pay a hundred percent and go and deal

with the other --
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THE COURT:  Well, you know, my notion of this is

the Department of Justice raises certain issues.  I'm fine

with that.  Let's litigate them.  I mean, if that's the

obstacle to getting things done, because y'all have

differing views about what the law provides, surprise,

right, I mean, that's just the way things are, then let's

address it.  And then the parties kind of know where they

stand and that might expedite the process.

But I'm all for informal task force discussion.

I think that's the way to go.  But at some point, you

know, you exhaust that process.  And it doesn't mean you

can't -- you have to quit talking once you start

litigating.  But if the barrier is what's the law on

certain issues, let's tee those up and get them resolved.

Then everybody will know, you know, what the law is, at

least as to this case.

MR. NAPOLI:  Thank you, Your Honor.

THE COURT:  Yes, Mr. Rice?

MR. RICE:  Your Honor, this might be a

coincidence but it might help here.  In the Camp LeJeune

litigation, we went for about a year and a half and we had

two meetings with the DOJ about trying to come to some

type of resolution process.  The court actually appointed

two special masters to focus on the Government.  And we've

had four meetings -- or got four meetings scheduled in two
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

 
******************************* 
IN RE:  AQUEOUS FILM-FORMING *  MDL No. 2:18-mn-2873 
FOAMS PRODUCTS LIABILITY * 
LITIGATION *  February 7, 2025 
******************************* 
 

TRANSCRIPT OF ORAL ARGUMENTS 
 

BEFORE THE HONORABLE RICHARD M. GERGEL 
UNITED STATES DISTRICT JUDGE, presiding 

 
 
A P P E A R A N C E S: 
 
For the Plaintiffs:     Motley Rice LLC 

    BY:  FRED THOMPSON III, ESQ. 
         JOSEPH F. RICE, ESQ. 
    28 Bridgeside Boulevard 
    Mt. Pleasant, SC 29464 

 
    Douglas and London PC 
    BY:  MICHAEL A. LONDON, ESQ. 
    59 Maiden Lane, 6th Floor 
    New York, NY 10038 

 
    Napoli Shkolnik PLLC 
    BY:  PAUL J. NAPOLI, ESQ. 
    1301 Avenue of the Americas 
    10th Floor 
    New York, NY 10019 

 
    Baron and Budd 
    BY:  SCOTT SUMMY, ESQ. 
    3102 Oak Lawn Avenue, Suite 1100 
    Dallas, TX 75219 

 
For the Defendants:     Duffy and Young LLC 

    BY:  BRIAN C. DUFFY, ESQ. 
    96 Broad Street 
    Charleston, SC 29401 

 
    Nelson Mullins 
    BY:  DAVID E. DUKES, ESQ. 
    1320 Main Street, 17th Floor 
    Columbia, SC 29201 
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    Williams & Connolly LLP DC 
    BY:  JOSEPH G. PETROSINELLI, ESQ. 
    725 12th Street NW 
    Washington, DC 20005 

 
    Mayer Brown LLP 
    BY:  MICHAEL A. OLSEN, ESQ. 
         DAN RING, ESQ. 
    71 S. Wacker Drive 
    Chicago, IL 60606 

 
For the United States   US Department of Justice 
of America:     BY:  CHRISTINA M. FALK, ESQ. 

         ANDREW D. KNUDSEN, ESQ. 
    Environmental Torts, Civil Div. 
    175 N Street NE 
    Washington, DC 20002 

 
Also Present:     ERIC CITRON, ESQ. 

    ALLAN KANNER, ESQ. 
    WILLIAM JACKSON, ESQ. 
    JEFFREY KRAY, ESQ. 
    AMY KENDALL, ESQ. 

 
Court Reporter:     KAREN E. MARTIN, RMR, CRR 

    PO Box 835 
    Charleston, SC 29402 

 
Proceedings reported by stenographic court reporter.  
Transcript produced with computer-aided transcription 

software. 
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MR. CITRON:  Yeah, exactly.  

THE COURT:  You know, it reminded me when I read

it the old statement we kind of say around here in the

south, there is no education in the second kick of a mule.

MR. CITRON:  And the third, fourth, and fifth.

THE COURT:  So it's not applicable to the mule.

There's no education in triggering that thing four times,

and the fourth time after the commander told them to quit.

MR. CITRON:  Right.  Those are mess ups and they

aren't even arguably --

THE COURT:  But you're going to down the road

have to deal with this argument that it doesn't matter,

that it's all going to the same pot so to say.

MR. CITRON:  Right.  And that is premature.  As

I said, it involves a legal argument that like because the

torts for which we're immune would have harmed you anyway.

Torts for which we aren't immune can't possibly harm you.

I don't know if that's the law.  I haven't researched it

yet because it's not presented on this motion.

But I think another important point is that our

dairies are directly adjacent to, for the most part,

directly adjacent to the lake.  The pollution that's most

plausibly connected to the situation on the dairies is the

pollution that gets directed into the lake.

THE COURT:  Let me say this.  I would love --
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there's a lot of issues to deal with under the Federal

Tort Claims Act.  They are generally not under CERCLA.

Okay?  Generally, it's an easier case.  And I do encourage

the Government to get on with it about CERCLA.  And if it

doesn't, we're going to have it here.  I'll deal with it

here.

MR. CITRON:  Yeah.

THE COURT:  And I appreciate everybody trying to

work with, you know, DOJ.  And it might be that we get

down the road a little bit and they'll get more

reasonable.  But having read Mr. Schaap's affidavit, and

seeing the pictures of his slaughtering of his cows, you

know, somebody ought to be saying we're dealing with this

first.  We're getting this done.

MR. CITRON:  I forget to introduce them, but Art

and his wife actually came today.

THE COURT:  I met him last night just walking

out the door.  I didn't know who he was, but my law clerk

did and told me afterwards that's who it was.

MR. CITRON:  Yeah.  Look, I joined the case

actually recently.  And I was hopeful that what was

happening is that we were heading towards the resolution

process under CERCLA.  I hope the message today helps move

that forward.  I think one of the issues is that the set

of damages associated with the FTCA and CERCLA, at least
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from the Government's perspective, might be very

different.  And it depends whether they are willing to

acknowledge the responsibility for putting things right,

back how they would have been, rather than, okay, well,

we'll send you some new water or something like that.

THE COURT:  You're saying under the Federal Tort

Claims Act there might be a more robust remedy.

MR. CITRON:  Well, there certainly would be a

difference in damages necessarily available.  As I

understand it actually, under CERCLA we could spend the

money to put the dairy right at a cost of $5 billion, way

more than the dairy is worth and the Government would have

to pay it.

THE COURT:  I don't think that's a particularly

prudent action.

MR. CITRON:  Exactly.  Right.  But it's a

representation I think of the fact that CERCLA liability

should be at least like as large.  But the Government's

view may not be that way.  It may -- as you said, we may

be required to litigate some piece of that.  I hope not.

THE COURT:  It's okay.  We are litigating the

whole world up here.  But adding one more rock onto my

pile just doesn't seem that big a deal.

MR. CITRON:  Yes.  Look, I agree, I think a lot

of the issues are much cleaner under CERCLA.  It would be
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superior if the Government was willing to acknowledge the

scope of its liability under CERCLA.  I don't know where

that stands.  I can't tell you where that stands now.

THE COURT:  You're new to the game.  But let me

just say, these guys have been willing on the plaintiff's

side to litigate.  So you're not asking them to do

something they're strangers to.  They've been pretty

strong soldiers.

MR. CITRON:  And we actually prepared a motion

for summary judgment on some of the CERCLA stuff that we

thought might move things forward.  I think that was

deemed like procedurally early but maybe we're there now,

soon.

THE COURT:  We might want to do a little

discovery, have a little record rather than just sort of

jump to the end.  Makes me uncomfortable.  But, you know,

I do want to encourage -- I mean, you make, I think, an

interesting point.  I do think 32-11 is mandatory.  I've

got to say, you know, it causes Ms. Falk's point it didn't

matter is something I might not deal with now, but you're

going to have to deal with later.  Okay?

MR. CITRON:  Yep.

THE COURT:  Really.  I mean, it's -- and I do

wonder if the experience at Cannon isn't one off; that is,

you've got this very active noodge and you've got -- who
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EXHIBIT J 
DoD PFAS Progress at the 723 

Installations Being Assessed for PFAS 
Use or Potential Release 

 
March 31, 2025 
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EXHIBIT K 
Office of Management and Budget, 

Letter to Senator Susan Collins,  
Fiscal Year 2026 Discretionary Budget 

Request 

 
May 2, 2025 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON , D .C . 20503 

THE D IRECTOR May 2, 2025 

The Honorable Susan Collins 
Chair 
Committee on Appropriations 
United States Senate 
Washington, D.C. 20510 

Dear Chair Collins: 

This letter provides President Trump's recommendations on discretionary funding levels 
for fiscal year (FY) 2026. They are being provided in advance of the President's full fiscal plan to 
reach balance and restore confidence in America's fiscal management, so that your Committee 
may commence with debate and consideration of appropriations bills for the upcoming fiscal 
year. 

The recommended funding levels result from a rigorous, line-by-line review of FY 2025 
spending, which was found to be laden with spending contrary to the needs of ordinary working 
Americans and tilted toward funding niche non-governmental organizations and institutions of 
higher education committed to radical gender and climate ideologies antithetical to the American 
way of life. 

We also considered, for each program, whether the governmental service provided could 
be provided better by State or local governments (if provided at all). Just as the Federal 
Government has intruded on matters best left to American families, it has intruded on matters best 
left to the levels of government closest to the people, who understand and respect the needs and 
desires of their communities far better than the Federal Government ever could. 

Cutting such spending from the discretionary budget leads to significant savings: the 
President is proposing base non-defense discretionary budget authority $163 billion-22.6 
percent-below current-year spending, while still protecting funding for homeland security, 
veterans, seniors, law enforcement, and infrastructure. Over 10 years, this restraint would 
generate trillions in savings, necessary for balancing the budget. 

At the same time, the Budget proposes unprecedented increases for defense and border 
security. For Defense spending, the President proposes an increase of 13 percent to $1.01 trillion 
for FY 2026; for Homeland Security, the Budget commits a historic $175 billion investment to, at 
long last, fully secure our border. Under the proposal, a portion of these increases-at least 
$325 billion assumed in the budget resolution recently agreed to by the Congress-would be 

2:18-mn-02873-RMG       Date Filed 10/23/25      Entry Number 8271-12       Page 2 of 7



provided through reconciliation, to ensure that our military and other agencies repelling the 
invasion of our border have the resources needed to complete the mission. This mandatory 
supplement to discretionary spending would enable the Departments of Defense and Homeland 
Security, among others, to clean up the mess President Trump inherited from the prior 
administration and harden the border and other defenses to protect America from foreign 
invasion. Providing these resources through reconciliation ensures that the money is available 
when needed, and not held hostage by Democrats to force wasteful non-defense discretionary 
spending increases as was the case in the President's first term. 

The attached tables provide overviews of the discretionary request, in total and by major 
agency, and a detailed listing of the specific recommended changes that will be incorporated into 
forthcoming appropriations bill language. 

I look forward to working with you to achieve significant budgetary savings for the 
American people within the spending programs under your jurisdiction. 

Sincerely, 

Russell T. Vought 
Director 

Enclosure 
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Major Discretionary Funding Changes 

$ Change 
from 2025 

Program Name Brief Description of Program and Recommended Reduction or Increase 
Enacted 

(in millions) 

Department of State and U.S. Agency for International Development (USAID) 

Increases 

The Budget includes $2.9 billion for a new America First Opportunity (A1OF) Fund.  This Fund 
would focus on strategic investments that make America safer, stronger, and more prosperous.  The 

America First Opportunity (A1OF) A1OF would be able to:  support some of America’s most enduring and critical partners such as India 
+2,900 

Fund and Jordan; support activities critical to keeping American safe, such as repatriations; counter China 
and other near-peer rivals; and fund new activities to strengthen America’s national security 
priorities.   

The Budget increases the U.S. International DFC to support U.S. national security and American 
Development Finance Corporation interests through billions in loans and guarantees that would generate returns to the taxpayer and 

+2,820 
(DFC) reduce reliance on foreign aid.  This investment includes $3 billion for a new revolving fund to allow 

DFC to recycle any realized returns from its initial investments without further appropriation. 

Cuts, Reductions, and Consolidations 

U.S. economic and development aid has been funneled to radical, leftist priorities, including climate 
change, diversity, equity, and inclusion (DEI), and LGBTQ activities around the world.  The Budget 

Economic Support Fund, Development 
eliminates funding for these programs and combines duplicative accounts into the single A1OF, 

Assistance, Democracy Fund, and 
-8,326 which supports the foreign programs that serve American interests and advance the President’s 

Assistance for Europe, Eurasia, and 
objectives abroad.  The Budget simultaneously strengthens the DFC to shift America’s global posture 

Central Asia 
from handouts to investments, returning a profit for the taxpayer while making America safer, 
stronger, and more prosperous.  

International Disaster Assistance, 
Migration and Refugee Assistance, and 
Emergency Refugee and Migration 
Assistance (ERMA)—International 
Humanitarian Assistance (IHA) 

-3,207 

The Budget reduces unaffordable levels of disaster assistance far in excess of what other countries 
contribute.  The Budget provides $1.5 billion in ERMA for the President to use at his discretion and 
consolidates wasteful and duplicative accounts into a new $2.5 billion IHA account to fund disaster 
relief when it fulfills the President’s foreign policy aims. 

1 
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$ Change 
from 2025 

Program Name 
Enacted 

(in millions) 

Brief Description of Program and Recommended Reduction or Increase 

Administration for a Healthy 
America— Sexual Risk Avoidance 
Program and Teen Pregnancy 

-180 
Prevention Program, HHS Office on 
Women’s Health, 
HHS Office of Minority Health 

The Budget eliminates the Sexual Risk Avoidance Program, which serves less than one percent of 
youth nationwide, and is duplicative of the mandatory Sexual Risk Avoidance Education program 
administered by the Administration for Children and Families (ACF).  The Budget also eliminates the 
Teen Pregnancy Prevention program which is similar to the mandatory Personal Responsibility 
Education program administered by ACF.  The Budget also reduces funding levels for the HHS 
Office of Minority Health and Office on Women’s Health to promote efficiency and invest in areas 
that align with Administration priorities.  These programs were previously under the Office of 
Assistant Secretary of Health.  Consistent with the recently announced HHS reorganization, the 
Budget relocates these programs within the newly formed Administration for Healthy America. 

Environmental Protection Agency (EPA) 

Increases 

Drinking Water Programs +9 

The Budget provides $124 million in funding for the critical drinking water mission at EPA, 
protecting Americans, and especially children, from unsafe or contaminated water.  The $9 million 
increase from the 2025 enacted level is to properly equip EPA with funds to respond to drinking 
water disasters, directly helping people on the ground recover from such emergencies. 

Indian Reservation Drinking Water 
+27 

Program 

The Budget increases funding for Tribes to retain access to critical funding for drinking water and 
wastewater infrastructure on their lands, with a total level of $31 million for the grant program.   
While the Budget rightfully returns responsibility for State infrastructure to the States, it also 
prioritizes funding for Tribes to be able to maintain their water infrastructure. 

Cuts, Reductions, and Consolidations 

Clean and Drinking Water State 
Revolving Loan Funds 

-2,460 

EPA’s State Revolving Fund (SRF) was designed decades ago to give money to States via formula 
allocation for seed money to set up their own water infrastructure loan programs without continued 
annual appropriations. When it comes to water infrastructure, the States should be responsible for 
funding their own water infrastructure projects.  Contrary to that design, in practice, the program has 
been heavily earmarked by the Congress for projects that are ultimately not repaid into the program 
and bypass States’ interest and planning.  In addition, the SRFs are largely duplicative of the EPA’s 
Water Infrastructure Finance and Innovation Act (WIFIA) program and the Department of 
Agriculture’s (USDA) Water and Wastewater Loan and Grant program, and they received a massive 
investment in the Infrastructure Investment and Jobs Act (IIJA).  The Budget proposes to return the 
SRFs to their intended structure of funds revolving at the State level, and therefore provides the 
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Program Name 

$ Change 
from 2025 
Enacted 

(in millions) 

Brief Description of Program and Recommended Reduction or Increase 

decreased funding level of $305 million total to allow States to adjust to alternative funding sources 
for their water infrastructure.  

Categorical Grants -1,006 

EPA’s Categorical Grant programs have become a crutch for States at the expense of taxpayers— 
many of whom receive no benefit from these grants.  With a majority of these statutes having been on 
the books for several decades, States and local governments should be capable and empowered to 
fund their own programs in order to comply with the law.  As such, the Budget includes the 
elimination of 16 categorical grants, and maintains funding at 2025 enacted levels for Tribes.  These 
reductions promote federalism by allowing States to achieve primary enforcement authority for these 
programs, while also encouraging States to innovate and find more efficient ways to meet their 
responsibilities under delegated authority.  

Hazardous Substance Superfund -254 

EPA’s Superfund program is charged with cleaning up contaminated areas and responding to 
emergencies, such as oil spills and natural disasters.  The Congress imposed large taxes in IIJA and 
the Inflation Reduction Act to help finance the Superfund program.  Between these $1.6 billion in 
taxes estimated to be available in 2026 and litigation recoveries from responsible parties, there is no 
need for additional funding for Superfund cleanup, which is reflected in the Budget.  

Office of Research and Development -235 

The President is committed to Making America Healthy Again.  This framework includes ensuring 
that the American people have clean air and water, and is making investments that benefit human 
health.  The Budget puts an end to unrestrained research grants, radical environmental justice work, 
woke climate research, and skewed, overly-precautionary modeling that influences regulations— 
none of which are authorized by law.  Instead, the Budget provides $281 million for statutorily 
required research in support of core mission areas that help the American people. 

Environmental Justice -100 

EPA’s environmental justice program is eliminated in line with the vision the President set forth in 
Executive Order 14151, “Ending Radical and Wasteful Government DEI Programs and 
Preferencing,” and Executive Order 14173, “Ending Illegal Discrimination and Restoring Merit-
Based Opportunity,” terminating radical preferencing and restoring and protecting civil rights for all 
Americans.  This elimination would put an end to taxpayer funded programs that promote divisive 
racial discrimination and environmental justice grants that were destined to go to organizations that 
advance radical ideologies. 

Diesel Emissions Reduction Act 
(DERA) Grants 

-90 
DERA grants distort the market by subsidizing select technologies, picking winners and subverting 
consumer choice.  This program is a waste for taxpayers and should be eliminated. 
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Atmospheric Protection Program -100 

The Atmospheric Protection Program is an overreach of Government authority that imposes 
unnecessary and radical climate change regulations on businesses and stifles economic growth.  By 
prioritizing climate change over job creation and energy independence, the program has burdened 
American industries with costly mandates, ultimately hurting consumers and taxpayers.  This 
program is eliminated in the 2026 Budget. 

Department of Homeland Security (DHS) 

Increases 

DHS +43,800 

Amounts for DHS in the 2026 Budget complement amounts that the Administration has requested as 
part of the reconciliation bill currently under consideration in the Congress.  Reconciliation would 
allocate more than $175 billion in additional multiyear budget authority to implement the 
Administration’s priorities in the homeland security space of which at least an estimated $43.8 billion 
would be allocated in 2026.  Reconciliation funding in 2026 would enable DHS to fully implement 
the President’s mass removal campaign, finish construction of the border wall on the Southwest 
border, procure advanced border security technology, modernize the fleet and facilities of the Coast 
Guard, and enhance Secret Service protective operations.  Reconciliation would also provide funding 
to bolster State and local capacity to enhance security around key events and facilities, and prepare 
for upcoming special events like the 2026 World Cup and 2028 Olympics.  
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for 6.5 billion.  And they're also facing other PFAS

claims.  

And we all know, and we've talked about in this

courtroom before, the PFAS problem as a whole is larger

than all of the companies put together.  And so it was

important that class members realize that the only way

this was going to work is you have to take less for the

greater good.

THE COURT:  We had a discussion, I'm sure you

recall this, some years ago in which I made the

observation that even if the plaintiffs maxed out and won

every issue, there was not enough money among the

defendants to pay for the damages alleged by the

plaintiffs, and that y'all needed, I told you at the time,

I'm sitting here and I've got the best lawyers in America

on both sides here, but you need to at least step back and

together go to Congress to explain this problem.  Because

as significant as this settlement is, it is -- several

objectors, you know, made the point, there isn't -- it

doesn't pay for the whole damage.  And you don't claim it

does.

MR. SUMMY:  That's correct.

THE COURT:  Because it just -- and, you know, I

found it very interesting and I read with a great deal of

care the provisions of this settlement which discussed in
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important for us to make it very fair, very equitable.

And we think it's a very elegant way to do it.  We spent a

lot of time working this out with 3M in putting this

together.

THE COURT:  Well, you're a veteran of these

water cases, Mr. Summy.

MR. SUMMY:  Yes.

THE COURT:  And the settlement, how does it sort

of fall in terms of size with other settlements of this

type?

MR. SUMMY:  It's a good question, Your Honor.

As the Court knows, I've been doing this a long time with

water contaminants and representing public water systems.

And this by far trumps anything that I've ever been

involved with.  And I've been involved in some big cases.

But this is, first of all, it's a landmark

settlement because it's the largest drinking water

settlement in US history.  It's extremely large.  And part

of that is, the reason for that is is that, you know, this

PFAS, these PFAS chemicals are widespread and they have

hit a lot of systems.  There have never been this many

water systems hit with a single family of chemicals like

this before.

And at the same time what's never occurred is

the federal government and state governments all at one
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time have become very concerned about it and, you know,

rushing to pass regulations.  So all of these water

systems are in a situation where they're dealing with, you

know, the pending federal and state regulations.  And so

it's sort of created this perfect storm.

But this settlement is -- we're very proud of it

because it's extremely large.  We think that the way we've

structured it is very elegant.  We think that, look, it's

never easy to try to come up with a way to settle this

many cases at one time.  And it's never easy when -- and

this is one of the things I was trying to explain

yesterday is, you know, we're hearing some grumblings

about, well, it's just still not enough.  But at the same

time, you know, we're dealing with --

THE COURT:  Ask the asbestos lawyers about that.

If you press too hard --

MR. SUMMY:  That's correct.

THE COURT:  -- you're litigating in bankruptcy

court.

MR. SUMMY:  Well, and that's what we tried to

explain yesterday.  I mean, it is a lot of money that 3M

and Dupont, when you start adding it together, are paying.

And there's only so much money we can get from them.  And

that's just the reality.

THE COURT:  Mr. Summary, you may remember, early
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in this litigation I said I'm looking at some of the best

lawyers in America.  And you're going to spend a lot of

time going after each other.  That's good.  Y'all need to

also consider going to congress together, informing them

of the scope of this problem.  Because it may be bigger

than, when you get to the final analysis that the private

industry that may be responsible for this, it just doesn't

have the capacity to remediate this completely.

MR. SUMMY:  You're exactly right, Your Honor.

One of the things that I was trying to say yesterday is

that this problem is bigger than the defendants.  It just

is.  And people can be mad about it, but that's just the

way it is.  And one of the things that I told folks

yesterday is with your clients, go get as much -- you

know, there is grant money out there.  And Ms. Falk's

talked about it before.  The Government has put out

$10 billion or so out there on the streets.

THE COURT:  You say that very casually.

$10 billion is a lot of money.

MR. SUMMY:  I know.  It really is.  

MR. LONDON:  I remember when Ms. Falk told us

that, there was like a pause on the phone.

MR. SUMMY:  It's a lot of money and we've

encouraged our clients, you know, go get some of that

money.  Apply for it.  And one of the things that we did
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in the allocation agreement is we've instructed that,

look, if you've taken government money, you don't get

penalized for having taken government money in the

settlement.  Because it may take what you get here and put

it with what you get from the federal government to try to

get you as close as you can to what you need.  So we're

very cognizant of that.  But at the same time, there's

only so much money we can get from these defendants for

this problem.  And we feel like we have, we have stretched

the bounds of that.

THE COURT:  Well, you know, one of the sort of

really impressive parts of that Ohio, Southern West

Virginia settlement Mr. Douglas was so involved in was

they took a part of the money and did these leach studies,

right, that really informed.  And, you know, my suggestion

is is that the plaintiffs and the defendants ought to pool

some resources, perhaps even to hire lobbyists on behalf

of their clients, to go to congress and really in an

educational effort for people to appreciate the scope of

this problem.

MR. SUMMY:  I think that's right.

THE COURT:  And I really think y'all need to be

putting your heads together about joint cooperation.  You

know, I once had a surgeon tell me in a deposition, the

enemy of perfect -- of the good is perfect.  There is no
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perfect solution to this problem.  It just isn't.

And you're going to do the good.  You're going

to do as best you can from as many places as you can.  The

10 billion from the federal government is useful, you

know.  That's definitely something to pay attention to and

to master.  But if it's not enough, and it may well not be

enough, then y'all need to go educate congress about the

needs here and the federal government about the scope of

the needs.  And maybe there needs to be more.

But, you know, I was with Judge Barbier who did

the Gulf Horizon litigation.  And, you know, it was very

clear from our conversation that this is in the range of

the Gulf Horizon settlement.  That's ultimately what it's

going to be.  And he gave me a lot of advice about

managing it.  And I'm sure we'll have many challenges

along the way.  But it's -- it is significant.  It is not

perfect.

MR. SUMMY:  That is correct.  You've nailed it,

Your Honor.  It truly isn't perfect but we think it's very

good.

THE COURT:  Let's talk about the process of

obtaining approval.  Step one, of course, is there is this

preliminary motion for approval, which is, as we all know,

just has to be in the range of a possible settlement, so a

sort of low threshold.  And then we have a period of
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